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BOOK THE FOURTH. 

OP PUBLIC WRONGS. 



CHAPTER THE FIRST. 

OF THE NATURE OP CRIMES; and 
THEIR PUNISHMENT. 

T/yE are now arrived at the fourth and last branch of 
these Commentaries; which treats o( piMic wrongs^ or 
crimes and misdemesnors. For we may remember that, in 
the beginning of the preceding volume *, wrongs were divided 
into two species : the one private^ and the other public. Pri- 
vate wrongs, which are frequently termed civil injuries, were 
the subject of that entire book : we are now therefore, lastly, 
to proceed to the consideration of public wrongs, or crimes 
and misdemesnors ; with the means of their prevention and 
punishment In the pursuit of which subject I shall consider, 
in the first place, the general nature of crimes and punish- 
ments ; secondly, the persons capable of committing crimes ; 
thirdly, their several degrees of guilt, as principals, or acces- [ 2 ] 
saries ; fourthly, the several species of crimes, with the pu- 

• BookllL di.i. 
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the mwrliiff compliiDed o^ who can firom experience fin^e- 
see the probahk oGoseqaeooes of those which are now pro- 
posed, and who wiD judge miih ou i passion or prejudice how 
adequate ther are to the eiil. It is nerer usual in the house 
of peers epen to read a prirate biD, whidi niay afiect the 
propertT of an indrridnal, withoat first referring it to some of 
the learned judges, and hearing their report thereon *. And 
sureh- equal precaution is necessarr, when laws are to be 
established, whidi may affect the propertr, the liberty, and 
perhaps eT«i the lives of thousands. Had such a reference 
taken place, it is impossible that in the eighteenth century it 
could ever hare been made a o^ital crime, to break down 
(however maliciously) the mound of a fishpond, whereby any 
fish shall escape; or to cut down a cherry-tree in an orchard'. 
Were even a committee appointed but once in an hundred 
years to revise the criminal law, it could not have continued 
to this hour a felony, without benefit of clergy, to be seen for 
one month in the company of persons who call themselves, or 
are called, Egyptians ^ (I) 

It is true, that these outrageous penalties, being seldom 
or never inflicted, are hardly known to be law by the public : 
[ 5 ] but that rather aggravates the mischief by laying a snare for 
the unwary. Yet they cannot but occur to the observation 
of any one, who hath undertaken the task of examining the 
great outlines of the English law, and tracing them up to 
their principles: and it is the duty of such a one to hint them 
with decency to those, whose abilities and stations enable 

* Sc« Vol. II. p. S45. ' Slat. 5£lu. c90. 

' Sm, 9GCO.I. c.!l& 31 Geo. II. c.48. 



(O The sG.l. c.2!i. which ww made perpetual by the 31 G. 2. c.42., 
has l>een in great measure repealed as to its capital punishments; the two 
offences mentioned in the text are now punishable, the fint by seven yean' 
transportation^ or imprisonment with or without hard labour for any term 
not exceeding three years, and the second by transportation for life, or any 
term not less than seven years, or imprisonment with or without hard la- 
bour for any term not exceeding seven years. The 5 Elis. c. SO. has been re- 
pealed by the 23 G. 3. c. 51., as well as so much of a statute of 1 & S P. 
Sc M. c.4. as made it a capital felony for persons calling themselves Egyp- 
tians, to remain one month in England, by 1 G.4. c.116. By this last 
named statute, the 1 G.4. c.115., and several later enactments, the parti 
of several statutes which inflicted capital punishment for disproportionately 
small offences, were repealed ; and smaller penaltief, where Decenary, were 
iaipoMd These wiU be spedfied in their proper placet. 
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them to apply the remedy. Having therefore premised this 
apology for some of the ensuing remarks, which might other- 
wise seem to savour of arrogance, I proc^d now to consider 
(in the first place) the general nature of crimes. 

I. A CRIME, or misdemesnor, is an act committed, or 
omitted, in violation of a public law, either forbidding or 
commanding it. This general definition comprehends both 
crimes and misdemesnors ; which, properly speaking, are 
mere synonymous terms; though, in common usage, the word 
^^ crimes" is made to denote such offences as are of a deeper 
and more atrocious dye ; while smaller faults, and omissions 
of less consequence, are comprised under- the gender name of 
" misdemesnors" only. (2) 

"The distinction of public wrongs from private, of crimes 
and misdemesnors from civil injuries, seems principally to 
consist in this : that private wrongs, or civil injuries, are an 
infringement or privation of the civil rights which belong to 
individuals, considered merely as individuals : public wrongs, 
or crimes and misdemesnors, are a breach and violation of 
the public rights and duties, due to the whole community, 
considered as a community, in it's social aggregate capacity. 
As if I detain a field from another man, to which the law has 
given him a right, this is a civil injury, and not a crime : for 
here only the right of an individual is concerned, and it is im- 
material to the public, which of us is in possession of the land : 
but treason, murder, and robbeiy are properly ranked among 
crimes; since, besides the injury done to individuals, they strike 
at the very being of society, which Cfinnot possibly subsist where 
actions of this sort are suffered to escape with impunity. 

(2) In the English law offences are technically divided into felonies and 
misdemesnors,— ^ under the latter term are comprised all offences which 
are not felonies, whether against common or statute law, whether indict^ 
able or subject only to. summary punishment. The French law has three 
terms, distinguishing between ** crimes," ** delits," and " contraventions;" 
the first are those offences, of which the punishment renders the party 
infamous, and rather aims to inflict suffering on him than to produce his 
amendment; the second, those of which the punishment aims to reform 
the offender ; the third, correspond in great measure to the class of of- 
fences punishable summarily by the English law, offences against the police, 
and good order of the community. Code Penal Dbp. Prel. Art. l. 
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In all cases the crime includes an injui^ ; every public 
ofTence is also a private wrongs and somewhat nsore ; it af* 
fects the indiiridtia]^ and it likewise affects the comtnunity. 
Thus treason in imagining the king*s death involves in It 
conspiracy against an individual, which is also a ci^il in- 
jury; but^ as this species of treason in it's consequences 
principally t^nds to the dissolution of government, and the 
destruction thereby of tlie order and peace of society, this 
denominates it a crime of the highest magnitude. Murder 
is an injury to the life of an iiidividital ^ but the law of so- 
ciety considers principally the loss which the state sustains by 
being deprived of a member, and the pernicious example 
thereby set for others to do the like* Robbery miiy be con- 
sidered in the same view : it is an injury to private projierty ; 
but were that all, a civil satisfaction in damages might atone 
for it ; the pfibtfc mischief is the things for the prevention of 
which our laws have made it a capital offence* In these 
gross and atrocious injuries the private WTongis swallowed up 
in the public : we seldom hear any mention made of satis- 
faction to the individual ; the satisfaction to the community 
being so very great* And indeed, as the public crime is not 
otherwise avenged than by forfeiture of life and property, it is 
impossible afterwards to make any reparation for the private 
wrong : which can only be had from the body or goods of tlie 
aggressor. But there are crimes of an inferior nature, in 
which tlie public punishment is uot so severe^ but it affords 
room for a private compensation also; and herein the dis- 
tinction of crimes from civil injuries is very apparent For 
instance ; in the case of battery, or beating another, the ag- 
gressor may be indicted for this at the suit of tlie king, fur 
disturbing the public peace, and be punished criminally by 
fine and imprisonment ; and the party beaten may also have 
his private remedy by action of traspasa for tlie injury.which 
he in particular sustains, ajid reco%'er a civil satis&ction in 
damages. So also, In cmse of a public nuisance, as dig- 
ging a ditch across a highway, this is punishable by indict* 
ment, m a common ofience to ilie whole kingilom and nil] 
hU majcsity's sulijects; but if any individual sustains anyj 
special dosnage thereby, us taming hts horse, breaking his 
carrtagep or the like, titc offender may be com[ielled to make 
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ample satis&ction, as well for the private injury as for the 
public wrong. (3) 

Upon the whole we may observe, that in taking cogni- 
zance of all wrongs, or unlawful acts, the law has a double 
view, viz. not only to redress the party injured, by either 
restoring to him his right, if possible, or by giving him an 
equivalent; the manner of doing which was the object of 
our inquiries in the preceding book of these Commentaries ; 
but also to secure to the public the benefit of society, by pre- 
venting or punishing every breach and violation of those laws, 
which the sovereign power has thought proper to establish 
for the goi^emment and tranquillity of the whole. What 
those breaches are, and how prevented or punished, are to be 
considered in the present book. 

II. The nature of crimes and tnisdemesnars in general be» 
ing thus ascertained and distinguished, I proceed, in the next 
place, to consider the general nature of punishments : which 
are evils or inconveniences consequent upon crimes and mis- 
demesnors; being devised, denounced, and inflicted by human 
laws, in consequence of disobedience or misbehaviour in those, 
to regulate whose conduct such laws were respectively made. 
And herein we will briefly consider the pavoer, the endy and 
the measure of human punishment. 

1. As to the power of human punishment, or the right of 
the temporal l^islator to inflict discretionary penalties for 



(5) It is not veiy easy in theory, and quite impossible according to the 
English law, to lay down any single principle by which to distinguish crimes 
from ciril injuries, -^public from prirate wrongs. In theory, every wilful 
▼iolation of another's right, however committed, and to whatever extent, 
is a crime, and so a public wrong* By the English law a distinction exists, 
bat it seems wholly technical; depending sometimes on the situation of the 
agents sometimes on the nature or relations of the thing which is the ob- 
ject of the act; sometimes on the manner in which the act is done; some- 
times on the consequences of the act, the time of doing it, and other 
grounds which it would be useless here to enumerate, because they can. 
only be learned thoroughly by an acquaintance with the law itself. This 
however will explain, why much of the reasoning in the text is necessarily 
nnsatisfiictory ; because it is an attempt to explain upon one principle^ 
what has beoi founded upon many. 
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crimes and misdemesnors '** It is cle&r, that the right of 
punishing crimes against the law of nature, as murder and 
the like, is in a state of mere nature vested in every indivi- 
dual* For it mubt be vested in somebody ; otherwise the laws 
of nature would be vain and fruitless, if none were empowered 
to put them in execution : and if that power is vested in any 
otifj it must also be vested in all mankind ; since all are by 
^ 8 ] nature equaU Wliereof the first murderer Cain was so sen- 
sible, that we find him ^ expressing his apprehensions, that 
whonvr should find him w ould slay him. In a state of so- 
ciety this right is transferred from individuals to the sovereign 
power I whereby men are prevented from being judges? in their 
own causes, w hich is one of the evils that civil government 
was intended to remedy. Whatever power therefore indivi- 
duals had of punishing offences against iJae law of nature, 
that is now vested in the magistrate alone ; who bears the 
sword of justice by the consent of the wljole community* 
And to this precedent natural power of individuals must he 
referred that right, whieli some have argued to belong to 
every state, (though, in fact, never exercised by any,) of pu- 
nishing not only their own subjects, but also foreign embas- 
sadors, even with death itself; in case they have offended, not 
iiKleed against ihe municipal laivs of the countr)', but against 
the divine laws of nature, antl become liable thereby to forfeit 
their lives for their guilt ^ 

As to offences merely against the laws of society, which 
are only maia prohibita, and not mala in se s the temporal 
magistrate is also emjxjwered to inflict coercive penalties for 
such transgressions : and this by the consent of individuals ; 
who, in forming societies, did either tacitly or expressly in- 
vest tlie sovereign powa* with the right of making laws, and 
of enforcing obedience to them when made, by exercising, 
upon their non-observance, severities adequate to the evil, 
Tlie lawfulness tlierefore of punishing such criminals is 
founded upon diis principle, tliat the law by which they *^uffer 
was made by their own consent ; it b a part of the original 
contract into which they entered, when first they engaged in 






* SmVdI, t. p.tS4. 
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society ; it was calculated for, and has long contributed to, 
their own security. 

This right therefore, being thus conferred by universal 
consent, gives to the state exactly the same power, and no 
more, over all ifs members, as each individual member had 
naturally over himself or others. Which has occasioned [ 9 ] 
some to doubt, how fiur a hiunan legislature ought to inflict 
capital punishments for positive offences ; offences against the 
municipal law only, and not against the law of nature : since 
no individual has, naturally, a power of inflicting death upon 
himself or others for actions in themselves indifferent. With 
regard, to offences mala in se^ capital punishments are in some 
instances inflicted by the immediate command of God himself 
to all mankind ; as in the case of murder, by the precept de- 
livered to Noah, their common ancestor and representative, 
*^ whoso sheddeth man's blood, by man shall his blood be 
** shed \" In other instances they are inflicted after the ejy 
ample of the Creator, in his positive code of laws for the re- 
gulation of the Jewish republic : as in the case of the crime 
against nature. But they are sometimes mflicted without 
such express warrant, or example, at the will and discretion of 
the human legislature ; as for forgery, for theft, and sometimes 
for offences of a lighter kind. Of these we are principally to 
speak; as these crimes are, none of them, offences against 
natural, but only against social rights ; not even theft itself, 
unless it be accompanied with violence to one's house or per- 
son : all others being an infringement of that right of property, 
which, &s we have formerly seen ", owes it's origin not to the 
law of nature, but merely to civil society. 

The practice of inflicting. capital punishments, for offences 
of human institution, is thus justified by that great and good 
man, sir Matthew Hale ° : " When offences grow enormous, 
*^ frequent, and dangerous to a kingdom or state, destructive 
<< or highly pernicious to civil societies, and to the great in-. 
<< security and danger of the kingdom or it's inhabitants, 
" severe punishments, and even death itself, is necessary to 
*^ be annexed to laws in many cases by the prudence of law- 

*Gcii.u. 6. "Bookll. cl. " 1 Hal. P.C.13. 
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** givers/* It is therefore the enormity, or dangerous ten- 
deiiey» of the crime that alone can warrant any ejirthly 

i 10 ] legislature in putting him to death Umt commits it. It is not 
it*s frequency only, or the difficulty of otherwise preventing 
it, that will excuse our attempting to prevent it by a wanton 
eSiisidn of liumoii bloocL For, though the end of punish- 
ment is to deter men from offendingj it never can follow from 
thence* that it is lawful to deter them at any rate and by any 
means ; since there may be unlawful methods of enforcing 
obedience even to the justest laws. Every humane legislator 
will be ttierelbre extremely cautious of establishing laws that 
inflict the penalty of deaths especially for slight offences, or 
such as are merely positive. He will expect a better reason 
for his so doing, than that loose one which generally is given ; 
that it is found by former experience that no lighter penalty 
will be effect uaL For is it found upon farther experience, 
that capital punishments are more effectual ? Was the vast 
territory of all the Russias worse regulated under the late 
empress Elizabeth, than under her more sanguinary predeces- 
sors? Is it now, under Catherine II, less civilizeil, less social, 
less secure ? And yet we are assured, that neither of these 
illustrious princesses have, throughout dieir whole ad minis* 
tration, inflicted the penalty of death : and the latter has, 
upon full i^rsuasion of it's being useless, nay, even pernicious, 
given orders for abolishing it entirely throughout her extensive 
dominions °, But indeed, were capital punishments proved 
by experience to be a sure and effectual remedy, that would 
not prove the necessity {upon which the justice and propriety 
de[>end) of inflicting them upon all occasions when other ex- 
pedienU faiL 1 fear tliis reasoning would extend a great deal 
too far. For instance, the damage done to our public roads 
by lontled waggons is universally allowed, and many laws have 
been made to prevent it ; none of which have hitherto proved 
cfiSsctual, But it does nut tlierefore follow that it would be 
just for the legislature to inflict death upon evei^ obstinate 
carrier, who defeats or eludes tlie provision of former statutes* 
Where the evil to be prevented U not adequate to the violence 
of die preventive, a sovereign that thinks seriously can never 

[ 11 1 ju&tjfy such a law to the dictates of conscience and humanity « 

^ Qmnd inttnmloos for frmtuhig i qcw code of Uwi Tm the EutiJu] ciiiplr^t 
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To shed the blood of our fellow-creature is a matter that 
requires the greatest deliberation and the fullest conviction 
of our own authority : for life is the immediate gift of God 
to man; which neither he can resign, nor can it be taken 
from him, unless by the command or permission of hini who 
gave it; either expressly revealed, or collected from the 
laws of nature or society by clear and indisputable demon- 
stration. 

I WOULD not be understood to deny the right of the legis** 
lature in any country to enforce it's own laws by the death 
of the transgressor, though persons of some abilities have 
doubted it; but only to suggest' a few hints for the consider^ 
ation of such as are, or may hereafter become, legblators. 
When a question arises, whether death may be lawfully in- 
flicted for this or that transgression, the wisdom of the laws 
must decide it ; and to this public judgment or decision all 
private judgments must submit ; else there is an end of the 
first principle of all society and government. The guilt of 
blood, if any, must lie at their doors, who misinterpret the 
extent of their warrant; and not at the doors of the subject, 
who is bound to receive the interpretations that are given by 
the sovereign power. 

2. As to the end or final cause of human punishments* 
This is not by way of atonement or expiation for the crime 
committed ; for that must be left to the just determination 
of the Supreme Being : but as a precaution against future 
ofiences of the same kind. This is effected three ways : either 
by the amendment of the offender himself; for which pur- 
pose all corporal punishments, fines, and temporary exile or 
imprisonment are inflicted: or, by deterring others by the 
dread of his example from offending in the like way, *^ ut 
" poena (as Tully ' expresses it) ad paucosy metus ad omnes, 
" perveniat;'* which gives rise to all ignominious punish- 
ments, and to such executions of justice as are open and 
public : or, lastly, by depriving the party injuring of the [ 12 ] 
power to do future mischief; which is effected by either put- 
ting him to death, or condemning him to perpetual confine- 
ment, slavery, or exile. The same one end, of preventing 

p Pro OuentiOf 46. 
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fiiturc crimes, is endeavoured to be answered by each of 
Uiese three species of punishment. The public gains equal 
security, whetlier the offender himself be amended by whole- 
some correction, or whetlier he be disabled from doing any 
fartlier harm; and if the penalty fails of both these effects, 
as it may do, still the terror of his example remains as a warn- 
ing to other citizens* The method however of inflicting pu- 
nishment ought always to be proportioned to the particular 
purpose it is meant to serve, and by no means to exceed it: 
therefore the pains of death, and perpetual disability by exile» 
slavery, or imprisonment, ought never to be inflicted, but 
when I he offender appears incorrigible (*): which may l>e 
collected either from a repetition of minuter offences ; or from 
the perpetration of some one crime of deep malignity, which 
of itself demonstrates a disposition without hope or proba- 
biiity of amendment: and in such cases it would be cruelty 
to the public to defer tlie punishment of such a criminal, till 
he had an opportunity of repeating perhaps the worst of vd* 
lanies. 
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S, As to the measure of human punishments* From what 
has been obser\^etl in the former articles we may collect, that 
the quantity of punishment can never be absolutely deter- 
mined by any standing invariable rule; but it must be left to 
the arbitration of the legislature to inflict such penalties as 
ore warranted by the laws of nature and society, and such as 
appear to be the best calculated to answer the end of precau- 
tion against future oflences* 

Hence it will be evident, that what some have so highly 
extolled for it's equity, the iex talionh^ or law of retaliation, 
can never be in all cases an adequate or permanent rule of 
punishment In some cases indeed it seems to be dictated by 
natural reason; as in the case of conspiracies to do an injurj^ 
or false accusations of the innocent ; to which we may add 
that law of the Jews and Eg}'pUanS) mentioned by Josephus 



(l) The argtjmcnt liefe assumes that ttie punlbhineiu of death is never 
iiiUlricil, except for the purp<>HJ of disabling the offender from future mis- 
chiff; wht*rtiisin fjict it tnnietinicA w^jintl I roiu^eivt may be wisely, inHictnl 
for tbe|nirpo«e of UeUTftng othcn by tht- terror of eiamplc. 
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and Diodorus Sicolus, that whoever without sufficient cause 
was found with any mortal poison in his custody, should him- 
self be obliged to take it But, in general, the difference of 
persons, place, time, provocation, or other circiunstances, 
may enhance or mitigate the offence ; and in such cases re- 
taliation can never be a proper measure of justice. If a no- 
bleman strikes a peasant, all mankind will see, that if a court 
of justice awards a return of the blow, it is more than a just 
compensation. (5) On the other hand, retaliation may, some- 
times, be too easy a sentence ; as, if a man maliciously should 
put out the remaining eye of him who had lost one before, it 
is too sUght a punishment for the maimer to lose only one of 
his : and therefore the law of the Locrians, which demanded 
an eye for an eye, was in this instance judiciously altered by 
decreeing, in imitation of Solon's laws % that he who struck 
out the eye of a one-eyed man, should lose both his own in 
return.' Besides, there are very many crimes, that will in no 
shape admit of these penalties, without manifest absurdity 
and wickedness. Theft cannot be punished by theft, defam- 
ation by defamation, forgery by forgery, adultery by adultery, 
and the like. And we may add, that those instances, wherein 
retaliation appiears to be used, even by the divine authority, 
do not really proceed upon the rule of exact retribution, by 
doing to the criminal the same hurt he has done to his neigh- 
bour, and no more; but this correspondence between the 
crime and punishment is barely a consequence from some 
other principle. Death is ordered to be punished with death; 
not because one is equivalent to the other, for that would be 
expiation, and not punishment. Nor is death always an equi- 
valent for death : the execution of a needy decrepit assassin 
is a poor satisfiiction for the murder.^of a nobleman in the 
bloom of his youth, and fiill enjqyih^nt of his friends, his 
honours, and his fortune. But the reason upon which this 
sentence is grounded seems to be, that this is the highest 
penalty that man can inflict, and tends most to the security C H ] 
of mankind ; by removing one murderer from the earth, and 
setting a dreadful example to deter others : so that even this 
grand instance proceeds upon other principles than those of 

1 Pott. Ant. b. I.e. 96. 

(5) See Aristotle's Ethics^ b. v. ch. 5., where the same argumrent is pur- 
sued. 
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retaliation. And tru]y» if anj measure of pujiisbnieJit is to 
be taken Irom the damage sustained by the suflerer^ the pu- 
nisbment ought rather to exceed than equal the injury : since 
it seems contrary tu reason and equity, that the guilty (if con- 
victed) should suffer no more than the innocent has done 
before him ; especially as the sufiering of the innocent is past 
and irrevocable^ that of the guilty is future, contingent^ and 
liable to be escaped or evaded. With regard Indeed to 
crimes that are iocompletef which consist merely in die in- 
tention, and are not yet carried into act, as conspiracies and 
the like ; the innocent has a chance to frustrate or avoid the 
villany, as the conspirator has also a chance to escape his 
punishment : and this may be one reason why the lex taliottis 
m more proper to be inflicted, if at all, for crimes that consist 
in intention than for such as are carried into act. It seems 
indeed consonant to natural reason, and has therefore been 
adopted as a maxim by several theoretical writers \ that the 
punishment due to die crime of which one Ailsely accuses 
anotlier, shouUl be inflicted on the perjured informer* Ac- 
cordingly, when it was once attempted to introduce into Eng- 
land the law of retaliation, Jt was intended as a punishment 
for such only as preferred malicious accusations against others; 
it being enacted by statute 37 Edw.IH. cli. 18. that such as 
preferred any suggestions to the king's great comicil should 
put in sureties of taliaUon ; tliat Is, to incur the same pain 
that the other should have liad, in case the suggestion were 
found untrue. But, afler one year's experience, this punish- 
ment of tallatlon was rejected, and imprisonment adopted in 
it's stead*. 



\ 



But though from what has been said it appears, that there 
cannot be any regular or determinate metliod of rating the 
r 15 3 quantity of punishments for crimes, by any one uniform rule ; 
but tliey must be referred to the will and discretion of the le- 
gislative power : yet there are some general principles, drawn 
from the nature and circiunstances of the crime, that may be 
of some assistance in allotting it an adequate punishment* 



As, first, with regard to the chjed of it : for the greater 
ftiMJ mor« exalted tlie object of an injury is, the more care 

' Bmmx. tAB, • SuL sa EdwJII. c.9. 
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diould be taken to prevent that injury, and of course under 
this a^ravation the punishment should be more severe. 
Therefore treason in conspiring the Icings death is by the 
English law punished with greater rigour than even actually 
killing any private subject. And yet, generally, a design to 
transgress is not so flagrant an enormity, as the actual com- 
pletion of that design. For evil, the nearer we i^proach it, 
is the more disagreeable and shocking: so that it requires 
more obstinacy in wickedness to perpetrate an unlawful ac- 
tion, than barely to entertain the thought of it : and it is an 
encouragement to repentance and remorse, even till the last 
stage of any crime, that it never is too late to retract : and 
that if a man stops even here, it is better for him than if he 
proceeds : for which reason an attempt to rob, to ravish, or 
to kill (6), is far less penal that the actual robbery, rape, or 
murder. But in the case of a treasonable conspiracy, the 
object whereof is the king's majesty, the bare intention will 
deserve the highest degree of severity ; not because the in- 
tention is equivalent to the act itself, but because the greatest 
rigour is no more than adequate to a treasonable pui*pose of 
the heart, and there is no greater lefi to inflict upon the a<?- 
tual execution itself. 

Again : the violence of passion, or temptation, may some- 
times alleviate a crime; as theft, in case of hunger, is far 
more worthy of compassion that when committed through 
avarice, or to supply one in luxurious excesses. To kill a 
man upon sudden and violent resentment, is less penal than 
upon cool deliberate malice. The age, education, and cha- 
racter, of the offender ; the repetition (or otherwise) of the 
ofience; the time, the place, the company wherein it was [ 16 3 
committed; all these, and a thousand other incidents, may 
aggravate or extenuate the crime ^ 

' Thus Demosthenes (in his oration << malice, not by heat of wine, in the 

against Midiaa) finely works up the " morning, publicly, before strangers 

aggraradons of the insults he liad re> " as well as cidsens ; and that in the 

ceiTed. « I was abused," says he, « by "temple, whither the duty of my 

« my enemy, in cold blood, out of " office called me." 

(6) Seepost. p. 196. n. 
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Farther: as punishments are chiefly intended for the 
prevention of future crimes, it is but reasonable that among 
crimes of different natures those should be most severely pu- 
nislied» which are the most destructive of the public safety 
and happiness ^ ; and, among crimes of an equal malignity, 
those which a man has the most frequent and easy opportu* 
tiities of committing, which cannot be so easily guarded against 
as others, and which therefore the offender has the strongest 
inducement to commit j according to what Cicero observes ''j 
** ea stifU animadvcrtenda peccata maxime, qtioe diffkiUime 
** pra£caveniur" Hence it is, that for a servant to rob his 
master is in more cases capital, than for a stranger: if a 
servant kiUs his master, it is a species of treason ; in another 
it is only murder : to steal a handkerchief^ or other trifle of 
above the value of twelve pence, privately from one's person^ 
b made capital (7); but to cariy ofl* a loail of corn from an 
open field, though of fifty times greater value, is punished 
with transportation only. And, in tlie island of Man, this 
rule was formerly carried so fer, that to take away an horse 
or an ox was there no felony, but a trespass, l>ecause of die 
difliculty in tlmt little territory to conceal them or Qsrry them 
off: but to steal a pig or a fowl, which is easily done, was a 
capital misdemesnori and the offender was punished with 
death \ 



LASTi.Y: as a conclusion to the whole, we may observe 
that punishments of unreasonable severity, especially when 
indiscriminately inflicted, have less effect in preventing crimes j 
and amending the manners of a people, than such as are more 
merciful in general, yet properly intermixed with due dis- 
[ 17 ] tinctions of severity* It is the sentiment of an ingenious 
writer, who seems to have well studied the springs of human 
action*, tliat crimes are more effectually prevented by the 
certainfyf than by the severifyt of punishmenL For the ex- 
cessive severity of laws (^ys Montesquieu') hinders llicir 
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execution : when die punishment surjiassej all jueasure, the 
public will frequently out of luuiiauiiy prefer iinpunrty to it 
Ttius aku tl)£ titatute 1 Mar. i^t. 1. c L recil^ in it's prennible, 
*^ that tlte fitiiie of every king consii>ts more assuredly in Uie 
'^^ lore of tlie subject lawartts Uair prince, than in the dread 
** of iawTS made with rigorous patDs; and tiiat laws made 
*' for the preser^'fllion of the commonwealth without grest 
** penaJtiei) aie niore often obeyeil and kept, than laws made 
** witii extreme punishments/' (7) Happy had it been for the 
iiailon, if the subsequent practice of that delude prince&s m 
meters of religion^ had been correspondent to iJbese isenti- 
ments of berseU* and parhanient, in matters of state and go- 
vernment! We mav fartlier observe that sanguinary laws 
are a bad symptom of the distemjier of any state, or at least 
of ifs weak constitntion. The laws of the Roman kinga^ ami 
the twelve tables of the de^emvm^ were full of cruel punish^ 
jiienU : the Porcian law, which exempted all citizens from 
sentence of death, silently abrogated them alL In this pe- 
riod the republic nourished : under the emperors severe pu» 
njshments were revived ; and tlien the empire feU« 

It is moreover absurd and impolitic to apply the same 
punishment to erimes of different malignity. A multitude of 
anguinar}' laws (besides the doubt that may be entertained 
concerning tlie right of making them) do likewise prove a 
Enanifest defect either m the v^isdom of tlie legisilalive, or the 
strength of the executive power. It Is a kind of quackery in 
k ^vemment, and argues a want of solid skiLI, to apply the 



(7) The test only ttbri^ges, imd tbiit not very »uj;oe6sfu]Jyj thia preaoible, 

Imhich for the soimJneis of \u reaiotiing, aod approjiriate fiolctinxity af Iwi- 

ytigCp d^erves to be cited entire, " Farasinuch as the state of every 

Dg, ruler, and governor of arty realm, dominion, or oommonaJty, staudetb 

nd consbteth more a&!»ured by the love and favour oF the subject toward 

I their fto^ereign niler and governor, thiin in the dread and fear of lawt 

leaode with rigorous pain!» and extreme puniihrneat for not obeying of their 

[ioverdgn ruler and governor ; and bws dso justly made for the prefer- 

I vation of the common weal > without extrerue puiiiihrnejit or great penalty ^ 

are more often for the most part obeyed and kept, ihitn laws and statutei 

made with great and extrenie punishments, and \u special such laws and 

statutes to made, whereby not only the ignoniot and rude unlearned 

people, but also learned and expert people, minding honesty, are often, 

jtnd many tinier, trapped and snarei,'* 

VOL, JV. c 
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fiante universal remedvj the tdtimttm mppiiciumj to every ease 

of diiBciihy. It is, it must be owned, much etrsin' to extirpate 

-.than to amend mankind * vet that mamstr ate must be esteemed 
18 1 

both a weak and a cruel siitf^eonj who cuts off everj* Hmb, 

which through ignorance or indolence he will not attempt to 
cure. It has been therefore ingenioitsly proposed "j that in 
every state a scale of ci-lmes should be formed, with a cor- 
f^ponding scale of punishments^ descemling from the greatest 
to the least ! but, if that he too romantic an idea, yet at leaiit 
a wise legislator will mark Uie principal divisions, and not m* 
sign penalties of the first degree to oflTenees of an inferior 
rank. Where men see no distinction made in the nature and 
gradations of punishment, the generality will be led to con- 
elude th^e is no distinction in the guilt. Thus in France the 
puaisbment of robbery, either with or without murder, is the 
ainie* : hence it is, that though perhaps they are therefore 
subject to fewer robberies, yet they never rob but they also 
murder {8), In China, murderers are cut to pieces, and rob- 
bers not ; hence in that country they never murder on the 
highwayj though they often rob. And in England, besides 
the additional terrors of a speedy executioUn, and a subsequent 
exposure or dissection, n>bbers have a hope of transportation, 
whicli seldom is extended to murderers* Tliis has the same 
effect here as in China; in preveating frequent assassiimiion 
and slaughter. 



1 
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• Sp. L. b. e. c, 16. 



(s) The ofTcncc of wrongful Iv takmg the goods of another is now 
punished with dcutb in France, onfy tmder very particular circumuances, 
tt mmt have J>eefi committed at night, by two or more persona in company^ 
one of them ut IffBst armed ; actiml violencep or u threat oruiingarms,Tnuet* 
have he<?n n*ed; the outer door of mmt tlwt?fJing house or its depemlcn* 
tie* mmt havie li«i*n bruken, or openc-Lt bv fflJse keys^ or the sauie must 
have been entered by scidlng or burrowing ; and further, the per^nt com* 
mittrng the t rime must huve o^umeo the title or iiniforni of some officer^ 
civit or miJiiary, or mutit have pretendett to act under the order of the civif 
or snUitary autboHty. 

Wben wKti^ but not tdU these aggravatmg cLrcumstancci concur, the 
ofcicc 11 punished according to a irftKhiatetl se»le, by hord labour for Ufe, 
tertn of Venn, or imprfi^nmcnt of the kind which is celled ** reclusion/* 
wbieb tul^jeeti to hard Imbouf, and n}voln<« greater civil duabilitiei tbaa 
fijti|»b iaipHsonmom. —Code Pcna). Imi, t.f. ch. J. i, K 
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Yet, though in this instance, we may glory in the wisdom 
of the English law, we shall find it more difficult to justify 
the frequency of capital punishment to be found therein ; in- 
flicted (perhaps inattentively) by a multitude of successive in- 
dependent statutes, upon crimes very different in their natures. 
It is a melancholy truth, that among the variety of actions 
which men are daily liable to commit, no less than an hundred 
and sixty have been declared by act of parliament *> to be 
felonies without benefit of clergy ; or, in other words, to be 
worthy of instant death* So dreadful a list^ instead of dimi- 
nishing, increases the number of offenders. The injured, [ 19 ] 
through compassion, will oflen forbear to prosecute ; juries, 
through compassion, will sometimes forget their oaths, and 
either acquit the guilty or mitigate the nature of the offence ; 
and judges, through compassion, will respite one half of tfa^ 
convicts^ and recommend them to the royal mercy. Among 
so many chances of escaping, the needy and hardened offender 
overlooks the multitude that sufier ; he boldly engages in some 
desperate attempt, to relieve his wants or supply his vices : 
and, if unexpectedly the hand of justice overtakes him, he 
deems himself peculiarly unfortunate, in falling at last a sacri-* 
fice to those laws, which long impunity has taught him to 
contemn. (9) 

^ See Ruffhead*t index to the ftatutes (tit. Felony), tnd the acts which have 
since been made. 



(9) Without embarking in the question of capital punishment, which Is 
far too difficult and complicated to be satisfactorily discussed in a note, it 
is right to observe, that the spirit of the legislature latterly has leaned very 
much to the humane and moderate reasoning of the author. Capital 
punishment has been rarely imposed, and in many instances been taken 
away since the commencement of the regency of his present majesty. 
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CHAPTER THE SECOND. 

OF THE PERSONS CAPABLE of 

COMMITTING CRIMES. 



XJAVINGj in the preceding chapter, considered in general 
the nature of crimes^ and punishments, we are led 
next, in the order of our diBtribmionj to enquire what persons 
are, or are not, capable of cunmiittiag crimes ; or, which is aU 
one, who are exempted from the censures of the law upon the 
commission of those acts, which in other persons would be 
severely punished* In the process of whicli enquiry, we must 
have recourse to particular and special exceptions : for the 
general rule U, that no person shall be excused from punish- 
ment for disobedience to the laws of liis country, excepting 
such OS are expressly defined and exempted by the laws them- 
selves. 

All the several plca^ and excuses, wliich protect the com- 
mitter of a forbidden act from the punishment which Ls other- 
wise annexed thereto, may be reduced to this single consider- 
atioD» the want or defect of wUL An involuntary act, as it 
bfis no claim to merit, so neitlier can it induce any guilt : the 
omcurrence of the will, when it has it's choice either to dn 
or to avoid the fact in question, being the only thing that ren- 
ders human actions eitlier praiseworthy or culpable* Indeeil, 
to make a complete crime cognizable by human laws, there 
must be both a will and an act For though, infora cofiscseu- 
tiae^ a fixed design or will to do an unlawful act, is almost as 
heinous as the commission of it, yet, as no temporal tribunal 
can search tlie heart, or fathom tJie intentions of the mind, 
otherwise than as they are demonstrated by outward actions, 
it therefore cannot punish for what it cannot know. For 
whicli reason in all temporal jurisdictions aj^ ovcri act, or 
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some open evidence of an intended crime, is necessary in 
order to demonstrate the depravity of the will, before the 
man is liable to punishment And, as a vicious will without a 
vicious act is no civil crime, so, on the other hand, an un- 
warrantable act without a vicious will is no crime at all. So 
that to constitute a crime against human laws, there must 
be, first, a vicious will ; and, secondly, an unlawful act conse- 
quent upon such vicious will. 

Now there are three cases, in which the will does not join 
with the act: 1. Where there is a defect of understanding. 
For where there is no discernment, there is no choice ; and 
where there is no choice, there can be no act of the will> 
which is nothing else but a determination of one's choice to 
do or to abstain from a particular action : he, tlierefbre, that 
has no understanding, can have no will to guide his conduct 
2. Where there is understanding and will sufficient, residing in 
the party ; but not called forth and exerted at the time of the 
action done ; which is the case of all offences committed by 
chance or ignorance. Here the will sits neuter ; and neither 
concurs with the act, nor disagrees to it S. Where the ac- 
tion is constrained by some outward force and violence. Here 
the will counteracts the deed; and is so far from con- 
curring with, that it loaths and disagrees to, what the man is 
obliged to perform. It wiU be the business of the present 
chapter briefly to consider all the several species of defect in 
will, as they fall under some one or other of these general 
heads: as infancy, idiocy, lunacy, and intoxication, which 
fall under the first class ; misfortune, and ignorance, which 
may be referred to the second ; and compulsion or necessity^ [ 22 ] 
which may properly rank in the third. 

J. First, we will consider the case of infancy, or nonage ; 
which is a defect of the understanding. Infants, under the 
age of discretion, ought not to be punished by any criminal 
prosecution whatever*. What the age of discretion is, in 
various nations is matter of some variety. The civil law dis- 
tinguished the age of minors, or those under twenty-five 
years old, into three stages : infantia, from the birth till seven 

• 1 Hawk. P. C. 2. 
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years of age ; pueritia^ from seven to fourteen ; and jmhrrtas^ 
from fourteen upwards* The period of jmantia^ or childhood, 
was again subdividetl mto equal parts : from seven to ten and 
an half was acias infantme pi^jrima ; from ten and an half to 
fourteen was acias ptibaiati proxmia. During the first stage 
of mfancy, and the next haJf stage of childhood, infaiUhe 
proxima^ they were not punishable for any crime,^ During 
the other half stage of childhood, approaching to puberty, 
from ten and an half to fourteen, they were indeed) punishable, 
if found to be doli capaces^ or capable of mischief: but wilii 
many mitigationsj and not with the utmost rigour of the 
Iaw*^ During the last stage, (at the age of puberty, and af- 
terwards,} minors were liable to be punished, as well capitally, 
ai^ otherwise. 

Tu£ law of England does in some cases privilege an in* 
fatit, under the age of twenty-one^ as to common misdenies- 
norsi so as to escape fine, imprisonment, and the tike : and 
particularly in cases of omission, as not repairing a bridge, or 
a highway, and other simihir offences ; ^ for, not having the 
oommand of his fortune till twenty-one, he wants the capa* 
city to do those things which the law requires. But where 
there is any notoriou!) breacli of the peace, a riot, batterj, or 
the like» (which infonts, when full grown, are at least as liable 
aa others to commits) for these an infant^ above the age of 
[ 23 ] fourteeni is equally liable to suiFer, as a person of the full age 
of twenty-one. 

WfTM regard to capital crimes, the law is stiU more mi- 
aute and circumapect ; distinguishing with greater nicety the 
several degrees of age and discretion. By the ancient Saxon 
JaWj the age of twelve years wa.s established for the age of 
pOBSlble discretion, when first the understanding might open * ; 
and from thence till the offender was ftmrteen, it was a€ta$ 
pubertatiprarhtiat in which he might or aught nut be guU^ 
rf a crime, according to his natural capacity or inc^iacity^ 
This was the dubious stage of discretion : but, under twelT9 
It waa held that he could not be guilty in wlllj neither aftetf j 

* itm. 3, «J- lOt * I Hml, P. C, 90, 21, 22. 
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ibiirteen qould he be supposed innooent, of any capital crime 
which he in fact committed. But by the law, as it now 
stands, and has stood at least ever since the time of Edward 
the third, the capacity of doing ill, or contracting guilt, is 
not so much measured by years and days, as by the strength 
of the delinquent's understanding and judgment For one 
lad of eleven years old may have as much cunning as another 
of fourteen : and in these cases our maxim is, that ^^nudiiia 
'^ suppiet aetaiem." Under seven years of age indeed ah in- 
fimt cannot be guilty of felony ^ ; for then a felonious dis« 
cretion is almost an impossibility in nature : but at eight years 
old he may be guilty of felony 'I Also^ under fourteen, thou^ 
an infiemt shall be prima facie adjudged to be doU incapax / 
yet if it a|:q>ear to the court and jury, that he was doli capax^ 
and could discern between good and evil, he may be convicted 
and su£fer death. Thus a girl of thirteen has been burnt for 
killing her mistress: and one boy of ten, and another of nine 
years old, who had killed their companions, have been sen- 
tenced to death, and he of ten years actually hanged ; be- 
cause it appeared upon their trials, that the one hid himself 
and the other hid the body he had killed, which hiding 
manifested a consciousness of guilt, and a discretion to dis« 
cem between good and evil '. And there was an instance in , [ 24 ] 
the last century where a boy of eight years old was tried at 
Abingdon for firing two barns ; and, it appearing that he had 
malice, revenge, and cunning, he was found guilty, con- 
demned, and hanged accordingly^. Thus also^ in very 
modem times, a boy of ten years old was convicted on his 
own confession of murdering his bedfellow, there appearing 
in his whole behaviour plain tokens of a mischievous dis- 
cretion ; and, as the sparing this boy merely on account of his 
tender years might be of dangerous consequence to the pub* 
lie by propagating a notion that children might commit such 
atrocious crimes with impuni^, it was unanimously agreed by 
all the judges that he was a proper subject of capital punish- 
ment ^ But, in all such cases, the ievidence pf that malice 

< Mir. c 4. § 16. 1 Hid. P.C. 27; ^ Emlyn on 1 Hal. P.C. 25. 

' Drit Jut^ c. 147. ' Foster. 72. 
. * 1 Hil. P. C 26, 27. 
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which IS to supply age, ought to be strong and clear beyond 
all doubt and contradictioii ( I }, 

I!- The second case of a deficlenc)^ in will, which excuse;! 
from the guilt of crimesj arises also from a defective or vitl* 
ated understanding, viz, in an idiot or a lunatic^ For the rule 
of law as to the latter, which may easily be adapted also to 
the formcrj is, that ^\furiostiS fitrorc solo punitur'' In cri- 
minal cases therefore idiots and lunatics are not chargeable 
for their own acts, if committed when under these incapacities : 
noj not even for treason it^self ", Also, if a man in his sound 
memory commits a capital offence, and before arraignment for 
it, he becomes mad, he ought not to be arraigned for it j be- 
cause he is not able to plead to it with that advice and caution 
tliat he ought And if, after he has pleaded, the priiioner 
becomes mad, he shall not be tried : for how can he make his 
defence ? If^ after lie be tried and found guilty, he loses his 
senses before judgment, judgment shall not be pronounced : 
and if^ after judgment he becomes of nonsane memory, exe- 
cution shall l>e slaved : for pcradventurCj says the humanity 
of the English law, had the prisoner been of sound memory, 
he might have alleged something in stay of judgment or exe^ 

^ 9 Iziit.& 



(!) The preient Frenrh criminal law adoptii but one distinctictn of ag€« 
as to the reiiponsibilitj' of the p^irty, Itrni oflence be committed iinJcr the 
age of sintct'rij anii it he foimii to have tieen con inii tied *^ without JitK^cm- 
nieot/* the offemlef i* to lie iiC4|iiLtEetl ; but according to Hrcutnttanfcs he 
b to be returned to hb rehilive^ or placed in a house of correction to lie 
brought up there, and detiLinefJ for any number of jcan not exceeding bis 
tw«ntieth. If it be found to have been committed " with discern nicot/* 
tlie ordinary legal puuishment for the crime ia to be reduced on a gradu- 
ated toib ; the result of which \\ ihst m no rase can b person under sis- 
teen sufifer deaths hard labour for lifi-V or tran^pprtntion ; and wheru the 
pimi*hmmt i* one which U ardinnrily attended by public exposure, (ste 
p09t« p, 138« n.) thut accompaniment n directed to he remitted, fa the 
MMtcr of punbhment, though not of responsibditi^t the French code makes 
m &tinctiun» founded t»n the age of the party, which, though in some re- 
i|H?ctt pmctically adoptc<l, i* unknown in iheorj' to our kw. After Um 
ap? of «rrenty» no one can b« nenlcnccd to tmnKportation or hard labour; 
And vrfaen a perNtn condemned to hard labour otemns the age of seventy^ 
he U rdteved from k^iind pluccd in u pHi^ou for the remainder of bi§ term. 
—Code Pcnd* JiTp 2. 
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cation *. Indeed, in the bloody reign of Henry the eighth, a 
statute was made "*, which enacted, that if a person, being 
compos mentis^ should commit high treason, and after fall into 
madness, he might be tried in his absence, and should suffer 
death, as if he were of perfect memory. But this savage and 
inhuman law was repealed by the statute 1 & 2 Ph. & M. 
c. 10. For, as is observed by sir Edward Coke", " the exe- 
** cudon of an offender is for example, ut poena ad paucos, 
'* metus ad omnes perveniat : but so it is not when a madman 
^^ is executed ; but should be a miserable spectacle, both against 
*^ law, and of extreme inhumanity and cruelty, and can be no 
" example to others." But if there be any doubt, whether 
the party be compos or not, this shall be tried by a jury. And 
if he be so found, a total idiocy, or absolute insanity, excuses 
from the guilt, and of course from the punishment, of any cri- 
minal action committed under such deprivation of the senses : 
but, if a lunatic hath lucid intervals of understanding, he shall 
answer for what he does in those intervals as if he had no de- 
ficiency o. Yet in the case of absolute madmen, as they are 
not answerable for their actions, they should not be permitted 
the liberty of acting unless under proper control ; and, in par- 
ticular, they ought not be suffered to go loose, to the terror of 
the king's subjects. It was the doctrine of our antient law, 
that persons deprived of their reason might be confined till 
they recovered their senses p, without waiting for the forms of 
a commission or other special authority from the crown : and 
now, by the vagrant acts \ a method is chalked out for im- 
prisoning, chaining, and sending them to their proper 
homes. (2) 

« I Hal. P.C 34. ° 1 Hal. P.C. 31. 

•« 33 H.VIII. c. 20. P Bro. Abr. tit. Corone. 101. 

" 3 Iiist.6. 'i 17 Oeo. XL c. 5. 



(2) The 39 & 40 G.3. C.94. has provided for the different cases in which 
a lunatic may appear before a jury, both where it is in evidence that he was 
insane at the time of committing the act charged upon him, and where 
he shall appear so at the time of arraignment or of trial. In the first case, 
the jury instead of a general verdict of acquittal, are directed to find his 
insanity specially, and whether they acquit him on that ground. In the 
latter cases, a jury shall be impanelled for the purpose of trying whether 
the prisoner be lunatic or otherwise at that time. If the verdict in either 
case establish the insanity, the prisoner must be kept in strict custody until 
the king's pleasure be known for the future disposal of him. 

By 
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IIL Thirdly; as to artificial, voluntarily contracted mad- 
ness, by drtifiltaimss or intoxication, which, depriving men of 
their reason, puts them in a temporary phrenzy ', onr law look» 
npon this as an aggravation of the olfence, rather than as an 
[ 26 ] excuse for any criminal misbehaviour* A di*unkard, says sir 
Edward Coke ■", wlio is voluntarim daemori^ haih no privilege 
tliereby \ but what hurt or ill soever he dotli, his drunkenness 
doth aggi'avate it : iiant omne crimen ehfieias^ vt incendit^ et 
detegiL It hath been observed, that the real use of strong 
liquors, and the abuse of them by drinking to excess^ depend 
much upon the temperature of the climate in which we live. 
The same indulgence, which may be necessary to make the 
blood move in Norway, would make an Italian niaiL A 
German, therefore, says the president Montesquieu ', drinks 
through custonn founded upon constitutional necessity ; a 
Spaniard drinks thrtui^h choice, or out of the mere wanton- 
ness of luxur)' : and drunkenness, he adds» ought to be more 
severely punished, where it mokes men mischievous and mad, 
as in Spain and Italy, than where it only renders them stupid 
and heavy, as in Germany and more northern countries. 
And accordingly, in the warm climate of Greece, n law of 
Pittacus enacted, *^ that he who committed a crime when 
** drunk, should receive a double puni.^hment ;" one for the 
crime itselft and tlie other for the ebriety which prompted him 
to commit it ^ Tlie Roman law^ indeed mode great allowances 
for this vice : '* ptr vinum delapds capilalis jwena rtmiUiiur ".** 
But the law of England, considering how easy it is to coun- 
terfeit this excuse, and how weak an excuse it is, (though 
real,) will not »ufier any man thus to privilege one crime by 
an oilier "i 



IV* A roUttTM deficiency of will, is where a man commits 
an unlawful act by mi^urtmtc or thance^ and not by design* 

' thiC ik > n, 4: ^. tKi e.3. I 91 . 



Ojthe SeO.l. e. 117. provision is made far coaiieicd cnrnTnaJs, who 
li^ bec0CB« tOMae ditring thrir imprison ment : the tccri^iiry of «tnte i« 
tafNiWifKi tA reroovt: thetu to mme luniitic nivLumr and dir^t thiiir deteiH 
tioa there aatil tiurJr riac4i%urj^« 
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Here the will observes a total neutrality, and does not co- 
operate with the deed ; which therefore wants one main in- 
gredient of a crime. Of this, when it affects the life of 
another, we shall find more occasion to speak hereafter ; at 
present only observing, that if any accidental mischief hap- 
pens to follow from the performance of a law/id act, the party [ 27 3 
stands excused from all guilt: but if a man be doing any 
thing unlaxpfidj and a consequence ensues which he did not 
foresee or intend, as the death of a man or the like, his want 
of foresight shall be no excuse ; for, being guilty of one o& 
fence, in doing antecedently what is in itself unlawful, he is 
criminally guilty of whatever consequence may follow the first 
misbehaviour'. (S) 

V. Fifthly; ignorance or mistake is another defect of 
will; when a man, intending to do a lawful act, does that 
which is unlawful. For here the deed and the will acting 
separately, there is not that conjunction between them, which 
is necessary to form a criminal act. But this must be an 
Ignorance or mistake of fact, and not an error in point of 
law. As if a man, intending to kill a thief or housebreaker 
in his own house, by mistake kills one of his own family^ 
this is no criminal action ' t but if a man thinks he has a 
right to kill a person excommunicated or outlawed, wherever 
he meets him, and does so; this is wilful murder. For a 
mistake in point of law, which every person of discretion 
not only may, Ijut is bound and presumed to know, is in cri- 
minal cases no sort of defence. Ignorantiajurisj quod qtiisque 
tenetur scirej neminem eicusat^ is as well the maxim of our 
own law *, as it was of the Roman ". 

VI. A SIXTH species of defect of will is that arising fh>m 
compulsion and inevitable necessity. These are a constraint 
upon the will, whereby a man is urged to do that which 

* 1 Hal. P. C. S9. ' J?lowd. 343. 

f Cro. Car. 5384 » Ff. 22. 6. 9. 



(3) By " unlawful/' ii intended here any act morally wrong, that which 
is nudum in se ; for if it was barely malum prohibitum^ as shooting at game 
by a person not qualified by statute law to use a gun for that purpose, the 
party will not be answerable for the unforeseen consequence. Foster, 259. 
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his judgment disapproves ; and which, it is to be presumedj 
his will (if left to itself) would reject. As punishments are 
therefore only inflicted for the abuse of that free will, which 
God has given to man, it is highly just and equitable that a 
man should be excused for those acts which are done through 
unavoidable force and compulsion. 

[ 28 J 1-Of this nature, in ihe first place, is the obligation of 
ami sub/ectiOUj whereby the inferior is constrained by the 
superior to act contrarj^ to what his own reason and inclin- 
ation would suggest : as when a legislator establishes iniquity 
by a law, and commands the subject to do an act contrary to 
religion or sound morality* How far this excuse will be ad- 
niitted in Jbro cmisciattiac^ or whether ibe inferior in this case 
is not bound to obey the divine, rather than the human law, 
it U not my business to decide ; though tlie question, I believe, 
among the casuists, will hardly bear a doubt. But, however 
that may be, * obedience to the laws in being is undoubtedly a 
sufBcient extenuation of civil guilt before ihe municipal tri- 
bunal, ^riie sheriff, who burnt Latimer aiul Rid ley ^ in ihe 
bigotted days of queen Mary, was not liable to punif»hment 
from Eli^jibeth, fur executing so horrid an office; being jus- 
tified by the commands of that magistracy, which endeavoured 
to restore superstition under the holy auspices of its mercilesA 
sister, persecution^ 

As to persons in private relations; the principal case, 
where constraint of a superior is allowed as an excuse for cri- 
mimd misconduct, is with regard to the matrimonial subjec- 
ticm of the wife to her husband ; for neither a son nor a 
servant are excused for tlie commission of any crime, whether 
capittd or otherwise^ by the command or coercion of the 
parent or nuister ^ ; tJiough in some cases the command or 
authority of the husband, either expressed or implied, will 
privilege tlie wile from punislmtent, even for capital oitences. 
And therefore if a woman commit theft, burglar)-, or other 
civil olTenccs apnlnst the laws of society, by the coercion of 
her bujitmnd ; or even in his coni[iany, which the law con- 
itmcs a coercion ; she is not guilty of any crime ; being con- 
aidcrcd a» ucliug hy compulsion and not of her own will*. 
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Which doctrine is at least a thousand years old in this king- 
dom, being to be found among the laws of king Ina, the West 
Saxon *^. And it appears that among the nortliem nations on [ 29 ] 
the continent, this privilege extended to any woman trans- 
gressing in concert with a man, and to any servant that com- 
mitted a joint offence with a freeman ; the male or freeman 
only was punished, the female or slave dismissed : ^' proctd 
** dubio quod aUerwn libertasj alterum necessitas impelleret *." 
But (besides that in our law, which is a stranger to slavery, 
no impunity is given to servants, who are as much free agents 
as their masters) even with regard to wives this rule admits of 
an exception in crimes that are mala in se^ and prohibited by 
the law of nature, as murder and the like : not only because 
these are of a deeper dye, but also, since in a state of nature 
no one is in subjection to another, it would be unreasonable to 
screen an offender from the punishment due to natural crimes, 
by the refinements and subordinations of civil society. In 
treason also, (the highest crime which a member of society 
can, as such, be guilty of,) no plea of coverture shall excuse 
the wife ; no presumption of the husband's coercion shall ex- 
tenuate her guilt': as well because of the odiousness and dan- 
gerous consequences of the crime itself, as because the husband, 
having broken through the most sacred tie of social commu- 
nity by rebellion against the state, has no right to that 
obedience from a wife, which he himself as a subject has for- 
gotten to pay. In inferior misdemesnors also we may remark 
another exception ; that a wife may be indicted and set in the 
pillory with her husband, for keeping a brothel ; for this is an 
oflfence touching the domestic oeconomy or government of the 
house, in which the wife has a principal share ; and is also 
such an offence as the law presumes to be generally conducted 
by the intrigues of the female sex «. And in all cases, where 
the wife offends alone, without the company or coercion of her 
husband, she is responsible for her offence, as much as any 
feme-sole. (4) 

* cap, 57. Wilk. 24. ' 1 Hal. P.C.47. 

' Stiernb. dejure Sueon. 1.2. c.4. « 1 Hawk. P. C.2,3. 

(4) Wherever coverture excuses a wife from punishment, it is upon the 
principle laid down in the text, of a coercion of the moral will ; but that 
principle is not allowed to prevail in the highest, or the lowest offences. 
In the highest, as treason and murder, it is over-rulod, not so much, I con- 
ceive. 
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^. AKOTHEa species of compulsion or necessity is whut 
our law calls dfiress pn* minas ^' / or UireaU and menacei^, 
winch induce a Tear of denth or other bodily liarin, and which 
take away for that reason the guilt of many crimes and mis- 
demesnors ; at kiast before the human tribunaU But then 
that fear whicli compeb n man to do aii unwarrantable ac- 
lk>n, ought to be just and well-grounded ; such " pti in vmim 
** cofistantcfH caderc posset^ ri nan in hominan mtHetdsmmtf** Bi 
Bracton expresses it ', in the words of the civil law \ There* 
fore, in time of war or rebel ho u, a man may be jtistified in 
doing many tren^jouable act* by compulsion of the enemy or 
rebels, wliich would admit of no excuie in the time of 
peace ^ (5) Tins however seems only, or at least principally, 
to liold as to posit iTc crimes^ so created by the laws of so- 
ciety ; and which therefore society may eiccuse ; but not ma 
to natural ofiences so declared by the law of God, wherein 

* Se«Vd.L P.13L ' J)'^- '2.Sie. 



cave, for the reason ftsfligned by ihe author, and drawn froni the distinction 
hetween olfifocea against the law of naturt*, and tho*c again £t the law of 
todety, «A ** for the ociiotunefift mid dangcrmu conseqncncei of them." 
Why it i» not nilowed to previiii in HUMlemeatiur* ii not so ciear. Mr, 
Chriitisui^ in n notit upon ihi* ptiai*gc, c*plauis it by rclcrcmce to die law 
of dejTgy ; he myi^ cbal where busbmut and wife were tried for n f^^lony 
within clergy, the hiibUjiiKl wouNJ hnve ewaped, and the wife *tiffered» m 
ihe never could have the benefit of clergy, — ond that »he was acquitted 
to prevent thfit hardtihip ; hut as there wm no dergy in midleiiie^nors, anil 
therefore the huit;iAnd did not escape, the region ol' the rule^ and the mle 
ceojed. h ii iocomistent with thU reasoning, thai in the clergj-oUe fdcNigr 
<pf monsbughtcr, the husband etcaped, luid yet coverture did not privilc^ 
the wife ; ^ that the hardship woi allowed %a exkl at least in one instance. 
1 Hole, H, P* C* ^«. — Perhnpfi as roHbiture was a necessary tonsei|ucnce on 
attainder for felony, and married women could h&Te nothing to forfeit { 
whcreM there was no forfeiture in mkdemesnor ; the rewon for the m^- 
ception may be found in tbi& diitinction, I am, however, more inclined to 
think that no one reason will be found capable of explaining both the rule 
Mid all the exceptions ; but that policy^ the himumity of the judges, the 
nature of the respective puni«hmenta» ond other causes eoncurrvd with 
lechnical reasons to produce them, 

<5} The only force that doth excuse is a force uptm tk^ pertrnt, and pre- 
sent ^^or of death, and thb force and fear must cantiiuie all the time the 
party rcmaim with tbe retjels. It is incunibent on everj* man, who makes 
force his def<ince> to Uiew an aetiul force, and that he quitted ihe senic>i 
aa ioon as be eould Poller, 14, 
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human magistrates are only the executioners of divine punish- 
ment. And therefore, though a man be violently assaulted, 
and hath iio other possible means of escaping death, but by 
killing an innocent person ; this fear and force shall not acquit 
him of murder ; for he ought rather to die himself, than es- 
cape by the murder of an innocent"'. But in such a case he 
is permitted to kill the assailant ; for there the law of nature, 
and selMefence, it's primary canon, have made him his own 
protector. 

3. There is a third species of necessity, which may be 
distinguished from the actual compulsion of external force or 
fear ; being the result ci reason and reflection, which act upon 
and constrain a man's wlU, and oblige him to do an action, 
which without such obligation would be criminal. And that 
is, wh^i a man has his choice of two evils set before him, and, 
being under a necessity of choosing one, he chooses the least 
pernicious of the two. Here the will cannot be said freely to [ 31 ] 
exert itself^ being rather passive than active ; or, if active, it is 
rather in it^jecting the greater evil than in choosing the less. 

Of this sort is that necessity, where a man by the command- 
ment of the law is bound to arrest another for any capital 
otknccj or to disperse a riot, and resistance is made to his 
. authority : it is here justifiable and even necessary to beat, to 
wound, or perhaps to kill the ofienders, rather than permit 
the murderer to escape, or the riot to continue. For the pre- 
servation of the peace 6( the kingdom, and the apprehending 
of notorious malefiurtors, are of the utmost consequence to the 
public; and therefore excuse the felony, which the killing 
would otherwise amount to °. 

4. There is yet another case of necessity, which has oc- 
casioned great speculation among the writers upon general 
law; viz. whether a man in extreme want of food or cloathing 
may justify stealing either, to relieve his present necessities ? 
And this both Grotius ^ and Pufiendorf i', together with many 
other of the foreign jurists, hold in the affirmative ; maintain- 
ing by many ingenious, humane, and plausible reasons, that 
in such cases the communiQr of goods by a kind of taeit eon- 

■ 1 Hal. P. a 51. • (Ujurt b. ^p, /.2. c.2. 
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cession of society is revived. And some even of our own 
lawyers have hekl the sairie\ ihough it seems to be an un- 
warranted doctrine, borrowed from the notions of some ci- 
vilians : at least it is now antiquated, tlie law of England 
admitting no such excuse at presents And ihis it*s doctrine 
Ls agreeable not only to the sentiments of many of the wisest 
antients, particularly Cicero % who holds that *^ strnm ciiique 
*' incommodnm feyendum 1*5/, pot tits qimm tie alterius cmnmodis 
'* dctrahvndum ,-*' but also to tlie Jewish law, nii certified by 
king Solomon himself ■; " if a thief steal to satisfy his soul 
f 32 ] ** when he is hungry, he shall restore sevenfoldj he shall give 
** all the substance of his house :" which was the ordinary 
punishment for theft in ibu kingdom. {6) And tliis is 
founded upon the highest reason : for men's properties would 
be under a strange insecurityj if liable to l>e invaded accord- 
mg to the wants of others, of which wants no man can j>os^ 
sibly i>e an mlequate judge, but the party himself who jileads 
them. In tliis country especially, there would be a peculiar 
impropriety in admitting so dubious an excuse : for by our 
laws such sulTieient provision is made for the poor by tlae 
power of the civil magistrate*^ that it is impossible that the most 
needy stranger should ever be reduced to the necessity of 
thieving to support nature. The case of a stranger is, by the 
way, the strongest instance put by baron Puffendorf, and 
whereon he builds his principal arguments : which) however 
tliey may hold upon the continent, where the parsimonious 
industry of the natives orders every one to work or starve, 
yet must lose all their weight and efficacy in England, where 
charity is reduced to a system, and interwoven iji our very 



1 Brittoo. dO. Mirr. c 4. f If. 






(6) h II miiicr singular thiit ihe author referring to Piififeoclorf bat a few 
lijlit t>efoct^ doe* not notice Ki^ oliscrvation upon this |ra«Aage» diat H doee*. 
not fuppOie thoie circuinstancc* of extreme indigence or necefsity, upon* 
which Mione he is Affuing. He had also before ihai, remarked that the 
ca»c ot the J^wfi fonnftd an eacception to hb general principle, l>ec»tiAe.| 
aniottg ehem the Uw compel led ihe giving of alms ; and therefore on that 
nci^ount Kino the exircinlty could not occur, which he contends to be • I 
juiti6c«ioti of theft. It inwy be iiddcd too, that ihe force of the ptmMg^l 
11 a litde idter^ by tti not b&ag cited entire. " Mm do not de$pa€ o iMtf^ i 
if be sumi to &iitt»rjr hU loiJ when he ii hungry i but if he be faiuiJ,'* ^c- 
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constitution/ Theidbre our laws ought by no means to be 
taxed with being unmerciful for denying this privilege to 
the necessitous ; eq>eciaUy when we consider, that the king, 
on the representation of his ministers of justice, hath a power 
to softffli the law, and to extend mercy in cases of pecidiar 
hardship* An advantage which is wanting in many states, 
particularly those which are democratical ; and these have in 
it's stead introduced and adopted, in the body of. the law 
itself a multitude of circumstances tending to alleviate it's 
rigour. But the founders of our constitution thought, it better 
to vest in the crown the power of pardoning particular objects 
of compassion, than to countenance and establish theft by one 
general undistinguishing law* 

VIJ. To these several cases, in which the incapacity of 
committing crimes arises from a deficiency of the will, we may 
add one more, in which the law supposes an incapacity of doing 
. wrong, from the excellence and perfection of the person ; 
which extend as well to the will as to the other qualities of [ 55 ] 
his mind. I mean the case of the king ; who^ by virtue <^ 
bis royal prerogative, is not under the coercive power of the 
law^; which will not su{^sq him capable of committing a 
folly, much less a crime. We are therefore, out of reverence 
and decency, to forbear any idle inquiries, of what would be 
the consequence if the king were to act thus and thus : since 
the law deems so highly of his wisdom and virtue, as not 
even to presume it possible for him to do any thing incon- 
aistent with his station and dignity ; and therefore has made 
no provision to remedy such a grievance. But o( this suf- 
ficient was said in a finrmer volume **, to which I must refer 
the reader* 

* I HaL P.C. 44. « Book 1. di.7. pag. 844. 
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CHAFrER THE THrRD, 

OF PRINCIPALS AND ACCESSORIES. 

TT having been shewn in die preceding chapter what per. 
ions are^ or are not, upon account of their situation and 
circumstances^ capable of coniniitting crimes, we are next to 
moke a few remarks on die different degrees of guilt among 
persons that are capable of offending ; viz^ m jmncipulj and 

h A WA1« may be principal in mi offence in two degrees* 
A prineipaU in the firtt degree, is he that is the actor, or 
abfiolute per|>etrator of the crime; and, in the second degree, 
he is who is present^ aiding, and abutting the fact to be 
done*. Which presence need not always be an actual im- 
medioto standing by, within sight or hearing of the fact; but 
tboro may be also a constructive presence, as when one com- 
mits a robbery or munler, and another keeps watch or guard 
at some convenieut diiitanoe **• And this rule hath also other 
eiceeptions : for, in case of murder by poisoning, a man may 
lie a principal felon by preparing and laying the poison, or 
persuading another to drink W who is ignorant of it's poison- 
ous quality ^^^ or giving it to him for that purpose ; and yet 
not administer it himself, nor be present when the very deed 
of poisoning is comtnitted *, And the same reasoning will 
hold, with regard to other murders eommiitt^l In the absence 
[ 35 ] of the muitlererj by means which he had prepartnl before* 
bands b^^*! which probably could not fall of their mischievous 
eflfcet. As by laying a trap or pitfall tur another, whereby 
hm ii killed : letting out a wild beast, with an intent to do 
mischief, or inciting a madman to commit murder^ so that 

• I Uil. P. a 61 i, * Fo»t«r.S49. 

^ FoALtr. %SO. * 3 Init. 1 38, 
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death thereupon ensues; in every of these cases the party 
offending is guil^ of murder as a principal, in the first de- ' 
gree. For he cannot be called an accessory, that necessarily 
pre-supposing a principal: and the poison, the piffall, the 
beast, or the madman, cannot be held principals, being only 
the instruments of death. As therefore he must be certainly 
guilty either as principal or accessory, and cannot be so as 
accessory, it follows that he must be guilty as principal, and 
if principal, then in the first degree ; for there is no other 
criminal, much less a superior in the guilt, whom he could 
aid, abet, or assist \ 

II. An accessory is he who is not the chief actor in the 
ofiFenoe, nor present at it's performance, but is someway con- 
cerned therein, either before or after the fact committed. In 
considering the nature of which degree of guilt, we will, first, 
examine, what ofiences admit of accessories, and what not : 
secondly, who may be an accessory before the fact: thirdly, 
who may be an accessory after it : and lastly, how accessories, 
considered merely as such, and distinct firom principals, are 
to be treated. 

1. And, first, as to what offences admit of accessories, 
and what not. In high treason there are no accessories, but 
all are principals : the same acts, that make a man accessory 
in felony, making him a principal in high treason, upon ac- 
count of the heinousness of the crime ^. Besides it is to be 
considered, that the bare intent to commit treason is many 
times actual treason : as imagining the death of the king, or 
conspiring to take away his crown. And, as no one can 
advise and abet such a crime without an intention to have it 
done, there can be no accessories before the fact ; since the 
very advice and abetment amount to principal treason. But [ 36 ] 
this will not hold in the inferior species of high treason, 
which do not amount to the legal idea of compassing the 
death of the king, queen, or prince. For in those no advice 
to commit them, unless the thing be actually performed, will 
make a man a principal traitor **. In petit treason, murder 

' 1 Hal. P. C. 617. 3 H»w. P. C. « 3 Inst. 138. 1 Hal. P.C. 613. 
c. S9. $11. hFotWr.S4S. 

D 2 
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misdetnesnorj and made tiot the receiver accessory to tJie 
theft, because he received the goods only, and not the filofi " .- 
but now by the statutes 5 Ann. c. Si. and 4 Geo. I. c* 1 L all 
such receivers are made accessories (where the principal fe- 
lony admiu of accessories*), and nmy be transported for 
fourteen years (1); and, in the ca^e of receiving linen goods 
stolen from the bleaehing-gmund% are by statute 18 Geo. II* 
c*27, dechired felons without benefit of clerg^f', (2) In France 
such receivers arc punished with death (3): and the Gothic 
constitutions distinguished also three sorts of thieves, ^^ Wium 
** qui cumilium darety alierum qui contrcrtarety tertium qui 
*' recepiarel et occuiacii pari poame sittguios ohnoxwa **" 

The felony must be complete at the time of the assistance 
given ; else it makes not the assistant an accessory As if one 
wounds another mortally, and alter the wound given, bnt 
before death ensue*i, a person assists or receives the clehn- 
quent : this does not make him accessory to the lioniicide ; 
for, till deatli ensue% there is no felony committetl^» But so 
strict is the law w^here a felony is actually complete, in order 
to do effectual justice, that the nearest relations are not suf- 
fered to aid ot receive one another. If the parent assists his 
child, or the child his parent, if the brother receives the 
broUiefj the master his servant, or tlie servant his master, or 



I Hit P.tVGl^. 
' Foster. 73. 



* Stierahook d^juTt Gar*, {.%, t.S* 



Cn Seepoit,tS9, 

(g) Tlic part of this statute, whicli inflict* capittJ punishmenlj whciher 
on prindptils or acc^^onet, was repealed by the 51 G.3. c.4l., aticl tmns- 
porsation or inprifonment tubstituted. But even by the statute itftelf («. i.}, 
ihi^ ju(^ bad 11 power given him of eommuting the puaJshment for tntui. 
portirtioa. 

(5) The general njle in the present French law is, thai accesAOiiet be> 
fore the fiwt arc punched exactly tt% thtir pnneiptili ; und also tucli ac* 
ceiioric* after, m kno^vtng the ctmiinal pursuits of their prmcipttls» nrc m 
Ike httlM of wipplyiag theuv with places of assembly, or retreat. Receiver* 
of Oolen footk are clus&ei) among Mich accessories with this qLuUiHcatioiif 
thut OB the offence of uruti^fut tLiking is pnni»heil with death, hctn] In hour 
for life, and traii*-portiilion, on\y when committed under cert«tu circum- 
t» the recdver of goods taken under these ctrciimatnnces must be 
I to hava koowti of tliem at the tune of the recetvinir. in order to be 
Mtbjeetcd to ihcwe nMpectiTe putiifthmeni«. U\\m prcM^f fiiiU, the puntih^ 
ment rs hnrd labour fat a ttttn orvvari. Code Pen at. L. St. 
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even 'if the husbaikl rdieveB his wife^ who have any of them 
ootnraitted a feLon^i the receivers become accesscMies er pod [ 39 ] 
Jacio\ But a feme covert cannot become an accessory by 
the receipt and concealment of her husband ; for she is pre- 
sumed to aet under his coercion^ and thereficnre she is not 
boundy neither ought she, to discover her lord\ 

4. Ths last paint of inquiry is^ bow accessories are to be 
treatedi considered distinct from principals. And the gene* 
ml rule of the antient law (borrowed from the Gothic constH 
tutions ^) is this, that accessories shall suffer the same punish- 
ment as their principab : if one be liable to deaths the other 
is also liable * : as, by the laws of Athens^ delinquents and 
their abettors were to receive the same punishment ^ Why 
then it may be asked, are such elaborate distinctions made 
between accessories and principals, if both are to suffer the 
same punishment? For these reasons: I. To. distinguish the 
nature and denomination of crimesi that the accused may 
know how to defend himself when indicted ; the commission 
of an actual robbery being quite a different accusation fwrn 
that of harbouring the robber. 2k Because^ though by the 
ancient common law the rule is as before laid down, that 
both shall be punished alike, yet now by the statutes relating 
to the benefit of clergy a distinction is made between them : 
accessories (ifter the fact being still allowed the benefit of 
clergy in all cases, except horse-stealing^ and stealing of linen 
from bleaching-grounds': wliich is denied to the principals 
and accessories before the &ct, in many cases; as, among 
others, in petit treason, murder^ robbery, and wilful btirn^ 
ing K And perhaps if a distinction were constantly to be 
made between the punishment of principals and accessories, 
even before the fact, the latter to be treated with a little less 
severity than the former, it might prevent the perpetration of 
many crimes, by increasing the difficulty of finding a persoh 
to execute the deed itself; as his danger would be greater 

* 3 Infl 108. 2 Hawk. P.C. c. 29. | 34. ^ Pott. Antiq. b. 1. c* 26. 

• 1 Hml. P. C. 621. « Stat 31 EH«. c. 12. 

«• 8u Stiernhook, ibid. ^ Suit. ISOao.IL c27. (4) 

« 3 Intt. 138. • 1 H*l. P.C. 615. 



(4) See anlc p. 58. n. 2. 
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than that of his accomplices, by reason of the difference of 
bis punishment \ (5) 3, Because formerly no man could 
be tried m accessoir till after the principal was convicted, 
or at least he must have been tried at the same lime witli 
bim : though that law is now much altered^ as will be shewn 
more fully in it's proper place. 4. Because, tliough a man 
be indicted as accessory and acquitted, he may afterwards 
be indicted as principal : for an acquittal of receiving or 
Ic^imselling a felon^ is no acquittal of the felony itself; but 
il is matter of some doubt* whether^ if a man be acquitted 
us principal, he can be afterwards indicted as accessory be^ 
fore the fact; since those offences are frequently very nearly 
aUied* and therefore an acquittal of the guilt of one may be 
an acquittal of tlie other also*, (6) But it is clearly held, 
that one acquitted as principal may be indicted as an acces* 
sory q/irr the fact ; since that is always an offence of a dif- 
ferent species of guLIt, principally tending to evade the public 
justice, and is subsequent in its commencement to the other* 
Upon these reasons the distinction of principal and acce^ory 
wilt appear to be highly necessary ; though dte punishment is 
still much the same with regard to principals, and such ac^ 
cessories as offend before the fact is committed. 



* Bcccar. c, 37. 



■ t Hal. P.O. 625. e^€, S Hawk. 
F.C. e.SB. |li. Postet.seU 



($) ft U iiFipofsibtc^ however, not to feel, tfamt in many tastaaces the coo- 
duct of the adressorV before the foct h much more criminal and mischicTous 
than lh»t of the principal, and therefore meriti n severer punishmcnli The 
le^lature hai recently acted under this inipreii»on, and by 5G>4. e.3S« 
hit enacted that in all cii&eii in which nccevfories before the fact to nny 
gfmnd larceny, are by the low ^vithin benefit of clergy, and liable only to a 
fine atd one year*^ imprigonnient, the couri may at its dberctioti, instead 
of that pitnlsh merit, ientcnee thcen to transportation for leven year*, or 
im prison mcnt with or without hard labour to the eiitent of three yenn. 
And for the more speedy conviction of such offenders, the same statute 
euHcU that alt acceiioHea before the fact to burglary, robbery, or grand 
iMceny, may be proiccmed for a mi^etne^nor, and punished with iwd 
ft9n* imprisonment and hard Inboui-j though their principals have not 
hmsk convict L'd, and whether they are or arc not amenable to Jmtice, 

(6) Hieaurhoriticiof Elawkim and Foster are both against thti reaion- 
ing^ And the principle of the law is certainly with them, becMUie the of- 
fence* are fpiH'ifittiMy JiffL'renl, und require *(iffervnl evidence U* prove 
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CHAPTER THE FOURTH. 

OF OFFENCES against GOD and 
RELIGION. 

TN the present chapter we are to enter upon the detail of 
the several species of crimes and misdemesnors, with the 
punishments annexed to each by the laws of England. It 
was observed in the beginning of this book *, that crimes and 
misdemesnors are a breach and violation of the public rights 
and duties owing to the whole community^ considered as a 
community, in it's social aggregate opacity. And ia the 
very entrance of these Commentaries ^ it was shewn that hu- 
man laws can have no concern with any but social and rela- 
tive duties, being intended only to regulate the conduct of 
man, considered under various relations, as a member of civil 
society. All crimes ought therefore to be estimated merely 
•according to the mischie& which they produce in civil so- 
ciety * : and of consequence private vices or breach of mere 
absolute duties, which man is bound to perform considered 
only ^ an individual, are not, cannot be, the object of any 
municipal law, any ferther than as by their evil example, or 
other pernicious effects, they may prejudice the community, 
and thereby become a species of public crimes. Thus the 
vice of drunkenness, if committed privately and alone, is be- 
yond the knowledge, and of course beyond the reach of 
human tribunals : but if committed publicly, in the face of 
the world, it's evil example makes it liable to temporal cen- 
sures. The vice of lying, which consists (abstractedly taken) 
in a criminal violation of truth, and therefore in any shape r 42 1 
is derogatory from sound morality, is not however taken no- 
tice of by our law, unless it carries with it some public ineon*- 
Venience, as spreading false news ; or some social iryury, as 

■ Sec pag.5. ' Bcccar. cli. 8. 

* SeeVol. I.p«g.l23, 124. 
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slander and malicioiisj prosecution^ for which a private re- 
catnpence is given^ And yet drunkenness and malevdent 
lying are in Joro cotucientiae ns thoroughly criminal when 
they are not, as %vlien they are, atteiuled with pubhc incon- 
venience, 'fhe only differ ence is, that both public and pri- 
vate vices are subject to the vengeance of eternal justice ; and 
public vices are besides liable to the temporal punishmeots of 
human tribunals. 



On the other hand, there are some misdemesnors, which 
are punished by the municipal law, that have in themselves 
nothing criminal, but are made unlawful by the positive con- 
stituiions of the stale for public convenience i such as puach- 
ingt eKportatJon of wool, and the like. These are naturally 
no offences at all ; but their w^hole criminality consists in 
their disubethence to the supreme power, which has an un-^ 
doubted right, lor the well-being and peace of the commu- 
nity, to make some things unlaw lulj which were in themselves 
indi^erent L|>on the whole, therefore, though part of the 
offences to be enumerated in the folio wi nit sheets are offences 
against the revealed law of God, otliers iigainst the law nf 
nature, and some are offences against neitheri yet in a trea- 
tise of municipal law we must consider them all as deriving 
their particular guilt, here pimishable, from the law of man. 

Having premised this caution, I shall next proceed to 
distribute the several offences, which are either directly or by 
conHec|uence injurious to civil society, and therelbre punish- 
able by the laws of England, under the following gcTieral 
heads: firsts those which are more immediately injurious to 
God and hi% holy religion: secondly, such as violate and 
transgress the law of nations ; tliirdly, such as more esp^all; 
afieet the sovereign executive power of the state, or the king 
^g T and his government ; fourthly, fiuch as more direcUy infringe 
die rights of the piibhc or commonwcakh ; and, lastly, such 
as derogate fnim tljosc rights and duties, which are owing to 
part'tcnlar individuabt aud in die preservation and vindication 
of whidi the conununity is deeply interested. 

FiiLvr tlicn, of such crimes and misdemesnors, as more im- 
mediately offend Almighty God, by ojienly Inmsgreisijig tlic 
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penalty than the offence, taken in a civil light, deserves : and, 
taken in a spiritual light, our laws liave no jurisdiction over 
it This punishment therefore has long ago become obso- 
lete; and tlie offence of aposUisy was for a long time the 
object only of the ecclesiastical courtSj whicli corrected the 
offender pnt saiuie anhitae. But about the close of the last 
centnf}'^! the civil liberties to which we were then restored 
being used as a cloke of uioJiciousness, and the most horrid 
doctrines subversive of all religion bciiig publicly avowed 
both in discourse and writings, it was thought necessary again 
for the civil power to interpose, by not adniitting those mis- 
creants *" to the privileges of society, who maintained such 
principles as destroyed all moral obligation* To this end 
it was enacted by statute 9&10W,1IL c.32, diat if any 
person educated m^ or having made profession of, the chris- 
tian religion, shall, by writing, printing, teaching, or advised 
speaking, deny the christian religion to be true, or the holy 
scriptures to be of divine autJiorityj he shall upon the first 
offence lie rendered incapable to hold any ofBce or place of 
trust I and, for the second, be rendered incapable of briuging 
any action^ being guardian, executor, legatee, or purchaser of 
lands, and shall suffer three years' imprisonment without baih 
To give room however for i^jientancc, ifj within four montlis 
after the first conviction, the delinquent will in open court 
publicly renounce his error, he is discharged for that once 
from all disabilities. (I) 



IL A smcoND offence is tliat of Airesif^ which consists not 
in a total dentnl of christiaiiitv, but of some of it's essential 
[ 45 ] doctrines, publicly and obstinately avowed ; l»eing deff ned by 
sir Matthew Hale, " sm/t^niia re mm dhinartim kumano sensu 
** i'xcti^iiata^ pafam difcta d pi'rtinucitcr dc/lnm K*' And here 
it must also be acknowledged that particular modes of belief 
or unbelief, not tending lo overturn Christianity itielf, or to 
sap die foundations ofnJorality, are by no means the object of 
coercion by the civil magistrate. What doctrine shall there- 
fore be adjudged heresy, *vas left by our old constitution to 

kjy«K«v$MMl3 In our anttvtil Uw tlfjit TtC aSi. 
aoallt hk iie iMtne of imlwlit'trrm. 
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the detenniiiad<Hi of the ecclesiastical judge ; who had herein 
a most arbitrary latitude allowed him. For the general defi- 
nition of an heretic given by Lytidewode \ extends to the 
smallest deviation fi'om the doctrines of holy church : ^^ hae- 
** reticus est qui dubitat de Jide cathoLica^ et qui negligit seroare 
** ea^ quae Romana ecclesta stahut^ sen servare decreverat'* 
Or, as the statute 2 Hen. IV. c. 15. expresses it in English, 
<* teachers of erroneous opinions, contrary to the faith and 
** blessed determinations of the holy church." Very contrary 
this to the usage of the first general councils, which defined 
all heretical doctrines with the utmost precision and exactness. 
And what ought to have alleviated the punishment, the un- 
certain^ of the crime, seems to have enhanced it in those 
days of bh'nd zeal and pious cruelty. It is true that the sanc- 
timonious hypocrisy of the canonists went at first no farther 
than enjoining penance, excommunication, and ecclesiastical 
deprivation, for heresy ; though afterwards they proceeded 
boldly to imprisonment by the ordinary, and confiscation of 
goods in pios usus. But in the mean time they had prevailed 
upon the weakness of bigotted princes, to make the civil power 
subservient to their purposes, by making heresy not only a 
temporal, but even a capital offence : the Romish ecclesi- 
astics determining, without appeal, whatever they pleased to 
be heresy, and shifting off* to the secular arm the odium and 
drudgery of executions : with which they themselves were too 
tender and delicate to intermeddle. Nay, they pretended to 
intercede and pray, on behalf of the convicted heretic, ut 
citra mortis paiculuni sententia circa eum moderatur * ; well 
knowing at the same time that they were delivering the un- 
happy victim to certain death. Hence the capital punishments [ 46 ] 
inflicted on the antient Donatists and Manichaeans by the em- 
perors Theodosius and Justinian ™ : hence also the constitu- 
tion of the emperor Frederic mentioned by Lyndewode ", 
adjudging all persons without distinction to be burnt with 
fire, who were convicted of heresy by the ecclesiastical judge. 
The same emperor, in another constitution °, ordained that if 
any temporal lord, when admonished by the church, should 
neglect to clear his territories of heretics within a year, it 

^ cap. de haereticis, ^ c. de haereticis. 

' DecreUU. I. 5, t,40. c.27. « Cwi. 1. 5. 4. 

*" Cod.l.l.tii,5. 
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should be lawful for good catholics to scht: aiid occupy die 
laiidsj and utterly to exterminate the heretical possessors* 
Atid upon til is foundation was built that arbitrary power, co 
long claimed iLiid so fatally exerted by the pope, of disposing 
even of the kingdoms of refractory princes to more dutiful 
sons of the church. The immediate event of this constitution 
was something singular, luid may serve to illut»trate at once 
the gratitude of tlie Imly see^ and the just punishment of the 
royal bigot; for upon the authority of this very const itution» 
the pope afterwards expelled thU very emperor Fretleric from 
hii> kingdom of Sicily, and gave it to Charles of Anjou ^. 

Christianity being thus deformed by die daemon of per- 
secution upon the continent, we cannot expect tliat our own 
island should be entirely free from the same scourge. And 
therefore we find aniong our ancient prec*^lents "^ a writ de 
haereiico eomburendo^ which is thought by some to be as 
antient as the common law^ Itself. However it appears from 
thence, that the conviction of heresy by the common law was 
not in any petty ecclesiastical court, but befoi*e the arch- 
bishop himself in a provincial symRl^ and that the delinquent 
was delivered over to the king to do as he should please with 
him ; fto that the crown had a control over the spiritual 
power, ami might pardon die convict by issuing no process 
against him ; Uie writ de hacniicn comhuretuh being not a writ 
of course, but Issuing only by the i^pecial ilirectioii of the kiiig 
in council ', (2) 

But in the reign of Henry the fourth^ when the eyes of 
the christian world began to open, and the seeds of the pro- 
testaiit religion (though under die oppnL>brious nmne of lol- 
Jardy '} took root in this kingdom; the clcrg)^ taking advan- 
tage from Uie king's dubious tide to demand an increase of 

P B«ldii«tN C«d, I. 5 4^ d«vi«ed in ord«^ to juiicifj thtt^ndta^ 

^ F.K.B. 3€9. of Owm, MsttJh xiii*30.) tiut ff>aiti <psc 

' I HaLFX.39S. Vi^Xi^t Ldharrl, « German refof»tr» 

* Soc«Ucd dot from lotium^ or tares, A, D. 131 J. M^ tja, UUt, x&vL 13. 

(ttn iriymoldgVf which was sacrwxnis Speloi. G/ci«f. 371. 



(S) Ndtber coulJ the writ \ssim for the fint afi^ce; the party rouit 
once have abjured, and then rchitiiKHi into the same or som« other heres}\ 
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th^ir own power, obtained an act of parliaments which 
sharpened the edge of persecution to it's utmost keenness* 
For, by that statute, the diocesan alone, without the inter- 
vention of a synod, might convict of heretical tenets ; and 
unless the convict abjured his opinions, or if after abjuration 
he relapsed, the sheriff was bound ex officio^ if required by 
the bidic^ to commit the unhappy victim to the flames, with- 
out Wailing for the consent of the crown. By the statute 
2Hen«V. C.7. lollardy was also made a temporal offence, 
and indictable in the king's courts ; which did not thereby 
gain an exclusive, but only a concurrent jurisdiction with the 
bishop's consistory. 

Afterwards, when the final reformation of religion began 
to advance, the power of the ecclesiastics was somewhat racde- 
xated : for though what heresy is, was not then precisely de- 
fined, yet we were told in some points what it is no/ j the 
statute 25Hen. VIIL c. 14. declaring that offences against the 
see of Rome are not heresy ; and the ordinary being thereby 
restrained from proceeding in any case upon mere suspicion ; 
that is, unless the party be accused by two credible witnesses, 
^r an indictment of heresy be first previously found in the 
king's courts of common law. And yet the spirit of persecu- 
tion was not then abated, but only diverted into a lay channrl. 
For in six years afterwards, by statute 31 Hen. VIIL cl4. 
the bloody law of the six articles was made, which established 
the six most contested points of popery, transubstantiatioa, 
communion in one kind, the celibacy of the clergy, monastic 
vows, the sacrifice of the mass, and auricular confession; 
which points were '' determined and resolved by the most 
^ godly study, pain, and travail c^his majesty : for which Ids [ ^8 1 
*^ most humble *and obedient subjects, the \ot6» spiritual and 
" temporal, and the commons, in parliament assembled, did 
'^ not only render and give unto his highness their most high 
^^ and hearty thanks," but did also enact and declare all 
oppugners of the first to be heretics, and to be burnt with 
fire ; and of the five last to be felons, and to suffer death. 
The same statute established a new and mixed jurisdiction of 
elargy and laity for the trial and conviction <rf heretics ; the 
reigning prince being then equaUy intent on destroying the 

* 2 Hen. IV. c, 15. 
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supremacy of tlie bbhops of Rome, and establishing all other 
their corruptions of the christian religion. 



I KHALL not perptt^x this tUtail with the various repeals and 
revivals of these sanguinary laws in the two succeeding reigns ; 
but shall proceed diretrlly to the reign of queen Elizabeth ; 
wlien the reformation was finally estabtished witli temper and 
decencyj unsullied with party rancour, or personal caprice 
and resentment* By statute I Eliz. c^ i , dl former statutes 
relating to heresy are repealed, which leaves the jurisdiction 
of heresy as it stootl at conunon law ; viz* as to the infliction 
of common censures, in the ecclesiastical courts ; and in case 
of burning tlie heretic, in the provincial synoil only^ Sir 
Matthew Hale is indeed of a different opinion^ and holds tliat 
such power resided in the diocesan also, though he agrees, 
that in either case tlie writ dc hartrtko cojfibtmmdo was not 
demandabic of common right, but grantal>le or otherwise 
merely at the king's discretion". But tJie principal point 
now gained was, that by this statute a boundary is ibr the 
first time set to what shall be accountetl heresy; nothing tor 
tlie future being to be so determined, but only such tenets, 
which have been Heretofore so declared, 1 . By the words of 
the canoniciil scriptures; 2, By the first ibur general councils, 
or such others as have only used the words of the holy scrip- 
tures; or, 3, Which shall hereaAer be so declared by die par- 
liament, with the assent of the clergy in convocation. Thus 
was heresy reduced to a greater certainty than before; tliougli 
it might not have been the worse to have defined it in terms 
still more precise and particular; as a man continued still 
[ 40 ] liable to be burnt, for what perhaps he did not understand to 
be heresy till the ecclesiastical judge so interpreted the words 
of the canonical scriptures, 

For the writ de harretko eambtn^endo remained still in force; 
nnd wc have instances of it's being put in execution upon two 
Anabaptists in ttie seventeenili of Elizabeth, and two Arians 
in the ninth (»f James the first. Hut it was totally abolished, 
and heresy again subjected only to ecclcsjjistlca] correction 
fr&wiuU ammae, by virtue of the statute 29 Car, IL tv B. For 
in one and Urn mmu ragOp our hinds were delivered from the 
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slavery of military tenures, our bodies fi'om arbitrary impri* 
sonment by the h0ieas campus act ; and our minds from the 
tyranny of superstitious bigotry, by demolishing this last 
badge of persecution in the English law. 

In what I liave now said, I would not be understood to 
derogate from the just rights of the national church, or to 
tavour a loose latitude of propfkgating any cjrude undigested 
sentiments, in religious matters* Of propagating I say ; for 
the bare entertaining them, without an endeavour to difiuse 
them, seems hardly cognizable by any human authority. I 
only mean to illustrate the excellence of our present establish^ 
ment, by looking back to former times* Every thing is now 
as it should be, with respect to the spiritual cognizance, and 
spiritual punishment, of heresy i unless perhaps that the crime 
ought to be more strictly defined, and no prosecution per- 
mitted, even in the ecclesiastical courts^ till the tenets in 
question are by proper authority previously declared to be 
heretical. Under these restrictions it seems necessary for the 
£>uppQrt of the national religion » that the officers of the church 
should have power to censure heretics; yet not to harass 
them with temporal penalties, much less to exterminate or 
destroy them. The legislature hath indeed thought it proper, 
that the civil magistrate should again interpose, with regard 
to one species of heresy, very prevalent in modern tunes ; for 
by statute 9&10W.IIL c-32» if any person educated in the 
christian religion, or professing the same, shall by writing, 
printing, teaching, or advised speaking, deny any one of the 
persons in tlie Holy Trinity to be God, or maintain that there 
are more Gods than one, he shall undergo the same penaltief; 
and incapacities, which were just now mentioned to be inflicted 
on apostacy by the sajne stBtute* (3) And thu^ much for the 
crime of heresy. 



[50] 



(3) This fitattite, so far us regards ihe den)'iiig any one of the persons of 
the Holy Trinity to be God, h n^pesXed by the 55 G* 3, c.60. It should 
'§eem now, therefore, that the lerapord courts have no jurisdiction directly 
in cases of heresy, but they may &tili have to determine collaterally what 
\fa.lh within thai description ; as in a qttare impedii, if the bishop pleads that 
*lje refused the clerk for heresy, it is ^d that he must tet forth the par- 
ticular point; for the court having conusance of the original cauie, muit, 
by consequence, have a power as to all collateral nnd incidental matter* 
VOL* IV, E which 
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TIL Another species of offences against religion are those 
wbich affect the estaUhhed church. And these are either 
positive or negative r positive, by i*eviling it*3 ordinances ; or 
negative, by non-conformity to it'^ worship^ Of both of these 
in their order* 



1, And, first, of the offence of rmling the m'di nances of 
the chiirclii This is a crime of a much grosser nature than 
tJie other of mere non-conformity : since it carries with it the 
utmost indecency, arrogance, and ingratitude ; indecency, by 
setting np private judgment in virulent and factious opposition 
to public authority: arrogance, by treating with contempt 
and nideness what has at least a better chance to be right 
than the singular notions of any particular man ; and ingra- 
titude, by denying that indulgence and undisturljed liberty of 
conscience to the members of the national church, whicli the 
retainers to every petty conventicle enjoy. However, it is 
provided by statutes I Edw.VL e, L and 1 Eliz. cA* that 
whoever reviles the sacrament of the Lord's supper shall be 
punishefl by fine and imprisonment ; and by the statute 
1 Eli?., c, *i. if any minister shall speak any thing in derogation 
of the book of common prayer, he shall, if not beneficed, be 
imprisoned one year for the first offence, and ibr life for the 
i^eeond : and if he be beneficed, he shall for the first offence 
be imprisoned six months, and forfeit a year's value of his 
benefice; for the second offence he shall be deprived, and 
suffer one year's imprisonment: and, for the third, shall in 
like manner be deprived, and suffer imprisonment tor life. 
And i£ antf person whatsoever shall, in plays, song^, or other 
open words, speak any thing in derogation, depraving, or 
despising of the said book, or shall forcibly prevent the read- 
ing of it, or cause any other service to be used in its stead, 
he shall forfeit for the first offence an hundred marks; for 
the second* four hundred j and for the third, shall forfeit all 
his gooiis and chattels, and suffer imprisonment for Xii^, 
[ 51 ] Tlie^e penalties were framed in the intkiicy of our present 
estabHshment, when the disciples of Rome and of Geneva united 
in Inveighing with the utmost bitterness against the English 
liturgr and the terror of these laws (for they seldom, if ever, 

wlilcli ire neceMwr^for iu determiiifttian, though in th^cnselvef they bdoiof 
u» taothef juftidicibii. See H»wL PI, C. B. L c. s* 
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were fiiUy executed), proved a principal means, under Pro- 
vidence, of preserving the purity as well as decency of our 
national worship. Npf can their continuance to this time (of 
the milder penalties at least) be thought too severe and into- 
lerant ; so far as they are levelled at the offence, not of think" 
ing differently from the national church, but of railing at that 
church and obstructing it's ordinances, for not submitting it's 
public Judgment to the private opinion of others. For, 
though it is clear that no restraint should be laid upon 
rational and dispassionate discussions of the rectitude and 
propriety of the established mode of worship ; yet contumely 
and contempt are what no establishment can tolerate ". A 
rigid attachment to trifles, and an intemperate zeal for reform- 
ing thero^ are equally ridiculous and absurd ; but the latter is 
at present the less excusable, because from political reasons, 
sufficiently hinted at in a former volume^, it would now be 
extremely unadvisable to make any alterations in the service 
of the church ; unless by it's own consent, or unless it can be 
shewn that some manifest Impiety or shocking absurdity will 
follow from continuing the present forms. 

2. Non-conformity to the worship of the church is the 
other, or negative branch of this offence. And for this there 
is much more to be pleaded than for the former ; being a mat- 
ter of private conscience, to the scruples of which our present 
laws have shewn a very just and christian indulgence. For 
undoubtedly all persecution and oppression of weak con- 
sciences, on the score of religious persuasions, are highly 
unjustifiable upon every principle of natural reason, civil 
liberty, or sound religion. But care must be taken not to 
carry this indulgence into such extremes, as may endanger 
the national church : there is always a difference, to be made [ 52 ] 
between toleration and establishment. 

Non-conformists are of two sorts : first, such as absent 
themselves from divine worship in the established church, 
through total irreligion, and attend the service of no other 

▼ By an ordinance 23 Aug. 1645, worship, subjected Uie offender upon 
which continued tiU the restoration, to indictment to a discretionary fine, not 
preach, write, or print any thing in exceeding 50 pounds. (ScobeU. 98.) 
derogation or depraving of the directory ^ Vol. I. p. 98. 
Ibr the then established presbyterian 
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persuasion. These by the statutes of 1 Eliz. c. 2»j 23 Eliz. 
cA*f &nd 3 JaCi L c.4» forfeit one shilling to the poor every 
Lord^s day they so absent themselves^ and 20/* to the king if 
they continue such tie fa tilt for a month together. And if they 
keep any inmate, thus iireligiotisly disposed, in their houses, 
they forfeit 10/. per niontb» 

The second species of nonH!onformjsts are those who offend 
through a mistaken or perverse zeaL Sucli were esteemed 
by our lawsj enacted since the linie of the reformationj to be 
papists ami protestant dissenters : both of whom were sup- 
posed to be equally schismatics in not comniunicating witli 
the national church ; with tins difference, that the papists 
divided from it upon material, though erroneous, reasons ; 
but many of the dissenters upon matters of indifiei*ence^ or, 
in other words, upon no reason at nlL Yet certainly our 
ancestors were mistaken in their plans of compulsion and in- 
tolerance. The sin of schism^ as such, is by no means the 
object of temporal coercion and punishment. If through 
weakness of intellect, through misdirected piety, through per- 
verseness ajid acerbity of teniperj or (which is often the case) 
through a prospect of secular advantage in herdiug with a 
party, men quarrel with the ecclesiastical establishment, the 
civil magistrate has nothing to do with it; unless their tenets 
and practice are such as threaten ruin or disturbance to the 
state* He is bound indeed to protect ihe established church : 
andj if this can be better ejected, by admitting none but it's 
genuine memlM^rs to offices of trust and eutolument, he is 
certainly at liberty so to do ; the disposal of offices being mat- 
ter of favour and discretion. But, this point being once 
secured, all persecution for diversity of opinions, however ridi-* 
culous or absurd they may be, is contrary to every principle of 
sound policy and civil freedom « The names and subordination 
of the clergy, the posture of devotion, tJie materials and 
colour of the minister's gurujent, the joining in a kuown or on 
unknown form of prayer^ and other matters of the same 
kind, must be left to die option of every man's private 
judgment. 

With regard iher^for^ to pvteitafU dissaUers^ although the 
experience of their turbulent disposition in former times oc- 
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casioned several disabilities and restrictions (which I shall not 
undertake to justify) to be laid upon Uiem by abundance of 
statutes *, yet at length the legislature, with a spirit of tnie 
magnanimitVi extended that indulgence to these sectaries, 
whicli they themselves, when in power, had held to be coun- 
tenancing schism, and dented to the church of England ^. 
The penalties are conditionally suspended by the statute 1 W. 
& M. St, 1, c, 1 S. " for exempting their majesties' protestant 
** suhjects, dissenting from the church of England, from the 
" penalties of certain laws," commonly called the toleration 
act ; which is confirmed by statute 10 Ann, c,2., and declares 
that neither the laws above mentioned, nor the statutes 1 EUz* 
c. 2» § H,, SJacL c.4, &5., nor any other penal laws made 
against popish recusants (except the test acts), shall extend to 
any dissenters^ other than papists and such as deny the Tri* 
tiity : provided, 1 , that they take the oaths of allegiance and 
supremacy (or make a similar affirmation, being quakers*}, 
and subscribe the declaration against pbper}' ; 2, tliat they 
repair to some congregation certified to and registered in the 
court of the bishop or archdeaconj or at the county sessions ; 
3i that the doors of such meeting-house shall be unlocked, 
unbarred, and unbolted i in default of which the persons 
meeting there are still liable to all the peuallies of the former 
acts. Dissenting teachers, in order to be exempted from the 
penalties of the statutes 13 & H Car, IL c,4-., 15 Can IL c.6,, 
17 Car- IL c. 2., and 22 Car. IL c»l. are also to subscribe the 
articles of religion mentioned in the statute ISEliz, c,12, 
(which only concern tlie confession of the true christian faithj 
and the doctrine of the sacraments,) with an express exception 
of those relating to the government and powers of the church| 
and to infant baptism ; or if they scruple subscribing the same, 
shall make and subscribe the declaration prescribed by statute 
19 Geo. III. c. 44-, professing themselves to be christians and 
protestants, m^d that they believe the scriptures to contain the 
revealed will of God, and to be the rule of doctrine and 
practice. Thus, though the crime of non-conformity is by no 
means universally abrogated, it is suspended and ceases to 

* 23EUi. £-.1, 29EUi. C.6. 35 Elii. penaltie* on tha farmer two, in cn^ 

t.l~ ^2 Car. II. c. 1. of using tbe book of commoii pnyer 

r Thsf cmliuance of 1645 [bcrof« not only in a place of public worshipi 

4:ited) inflicted imprlsonTneiit fur a year liut nlao In any prJVai(^ foniily. 

oA Uie Uurd oBbnce, and pecuniary * See aai, 8« GexK L r. ft* 
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exist with regard to these protestaiit dissenters, during their 
compUaiice with the conditions imposed by these acts : and« 
under these conditionsj all persons^ who will approve them* 
selves no papists or oppugner*; of the Trinity (4)t are left at 
full liberty to act as their consciences shall direct them, in the 
matter of religious worship. And if any person shall wilfullv) 
malicioui^ly, or contemptuously disturb any congregation, 
assembled in any church or permitted meeting-house, or shall 
misuse any preacher or teacher there, be shall (by virtue of 
tfie same statute, 1 W, & M-) be bound over to the sessions of 
the peacei and tbrfeit twenty pounds. But by statute 5 Geo, I. 
0*4. no mayor or principal magistrate must appear at any dis* 
senting meeting witli the ensigns of his office % on paiu of 
disability to hohl that or any other office: the legislature 
judging it a nmtter of propriety, that a mode of worship, set 
up in opposition to the national, when allowed to be exercised 
in peace, should be exercised also with decencvi gratitude^ 
and humility. Dissenters nl&o, who subscribe the declanition 
of the act 19 Geo. 11 L are exemptetl (unless in the cjise of 
endowed schools, and colleges,) from the penalties of the 
statutes 13 Jk 14- Car. IL c*'t* and ITCar, TLc. 2. which pro- 
hibit (upon pain of fine and imprisonment) all persons from 
teaching school, unless diey be licensed by the ordinary, and 
subscrilie a declaration of conformity to the liturgy of the 
churcht and reverently frequent divine service^ ntaUhked by 
the laws of this kingdom* (5) 

• Sir Humplirj Ed win, m lord mayor Ulivs ; which i* alluded ti3 bjf Dean 

of London, hiwi ihe impnidiriice mom S*iftj in liis la/r ^ n tuK undifr the 

»Aer dw tolemtian act to go to m prt»- fcllfgorj of /ac* gvUirtg on a gnat 

bytertan mcieiiog-liouie in liin famw- lions;, and «Mtiiig euitard. 



(4) A« to these iMt sec Ante, p. SO. n, 5. 

{$) hn important ttatutc upon this subject was pasted in the clote of the 
k^t rdgti (the n^O.s. c.iS5)by which the u&uC.t*. c, I. nC.s, ca. 
und 3^ Ci *I^ c. 1 . arc repealed ; and it h eitnctcd, thtit places ut rrligioui 
Honhip for protestatils shall be certified to, and registered in the bi&ho|/i 
or archdefirou^f eourt, and at the fenerai cir i|iiarter «r$«ioni, that pemom 
oKlciatin^ in. or fetortiRf to placid of worship to cert lied, thw,U be ejcenipc 
from ait patns or penalties relieved against b^^ the ioler»tion act, as fiifly a» 
If ihcy had xjektn the oath, and made ihe dcdaration mentioned in that 
Oct* But vt&y one preaching or ffftching at wich place, shnll, when »- 
qi tired t^y a ma^4iraie» take and tubKnbe thi; oath and declaration iped- 
ftcd in the 190.3. e*4«. ; i*nd it oot required to to do, hi= may cdl ufion 

any 
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As to papistSi what has been said of the protestant dissenters 
would hold equally strong for a general toloration of th&pgi; 
provided their aeparadou was founded only upon diilerence of [ 55 ] 
opinion in religion, and their principles did not also extend to 
a subversion of the dvil government* If once they could be 
brou^it to renoiiiiGe the 6U[Nremacy of the p(^>e^ tbey might 
quiedy aqoy their seven sacraments, their purgatory, and au- 
ricula confesskm ; their worship of reliques and images ; nay, 
even their transubstantiation. But while they acknowledge a 
foreign power, supericnr to the sovereignty of the kingcbm, 
they cannot complain if the laws of that kingdom will not 
treat them upon the footing of good subjects. 

Let us therefore now take a view of the laws in force 
against the papists ; who may be divided into three classes, 
persons professing popery, popish recusants convict, and po- 
pish priests. 1 . Persons professing the popish religion, besides 
the fcNrmer penalties for not frequenting their parish churdi, 
are disabled from taking their lands either by descent or pur- 
chase, after eighteen years of age, until they renounce their 
errors ; they must at the age of twenty-one roister their es- 
tates beSore acquired, and all future conveyances and wills 
relating to them ; they are incapable of presentmg to any ad- 
vowson, or granting to any other person any avoidance of the 
same ; they may not keep or teach any school under pain of 
perpetual imprisonment; and if they willingly say or hear 
mass, they forfeit the one two hundred, the other one hundred 
marks, and each shall suffer a year's imprisonment. Thus 
much for persons, who, from the misfortune of family preju- 
dices or otherwise, have conceived an unhappy attachment to 
the Romish church from their infancy, and publicly profess 
it's errors. But if any evil industry is used to rivet these 
errors upon them, if any person sends another abroad to be 

any magistrate to administer such oath to him, and to attest his subscrip- 
tion to such declaration, and to gite him a certificate thereof, which cer- 
tificate will exempt him from certain dvil offices and burthens, supposing 
he employs himself solely in the duties of a teacher or preacher, and does 
not follow any trade or other occupation but that of a schoolmaster. 
These places of religious assembly must not be locked^ bolted, or barred; 
but they are protected by penalties from disturbance. The act does not 
extend to places in which the service is performed according to the rites 
and ceremonies of the established church, nor to the meetings of Qnnkers. 

C 4 



Book IV- 




educated in the popish religioiii or to reside In any religious 
house abroad for tlmt purpose, or contributes lo their main^ 
tenanee wlien there ; both the sender^ the sent, and the con- 
tributor^ are disabled to sue in law or equityj to be executor 
or administrator to any personr to take any legacy or deed of 
gift, and to bear any office in the realm> and shaU forfeit all 
their goods and chattels, and likewise all their real estate for 
life. And where these errors are also aggravated by apostacy^ 
or perversion J where a person is reconciled to the see of 
[ ^6 ] Rome, or procures others to be reconciled, ihe odence 
amounts to high treason. 2. Popish recusants^ convicted in 
a court of law of not attending the sen'ice of the church of 
England, are subject to the following disabiliUes, penalties, 
and forfeitures, over and alx)ve those before mentioned. They 
are considered as persons excommunicated ; they can hold na 
office or employment ; they must not keep arms in tlieir houses, 
but the same may be seized by the justices of the peace; they 
may not come within ten miles of London, on pain of 1 OOL ; 
they can bring no action at law^ or suit in equity ; they are 
not permitted to travel above five miles from home, unless by 
licence, upon pain of forfeiting all their goods; and they may 
not come to court under pain of J 00/* No marriage or burial 
of such recusant, or baptism of his child, shall be had other* 
wise than by the ministers of the church of England, under 
other severe penalties- A married woman, when recusant, 
shall forfeit two-thirds of her dower or jointure, may not be 
executrix or administratrix to her husband, nor have any part 
of his goods; and during the coverture may be kept in prison, 
unless her husband redeems her at the rate of 10/. a monlht 
or the third part of all his lands. And, lastlvf as a feme* 
covert recusant may be imprisoned, so ail others must, within 
three months after conviction, either submit and renounce their 
errors, or, if required so tw do by four justices, must abjure 
and renounce the r^alm : and if they do not depart, or if they 
return without the king*s licence, they shall be guilty of felony, 
«nd suffer death as felons without benefit of clergy. There is 
also an inferior §pccies of recusancy, {refusing to make the 
declaration a^inst poperj*, enjoined by statute 30 Car. II. 
et. 2- when tendered by the proper magistrftte,) which, if the 
party reside* within ten miles of London, makes him an aln 
solute recusant convict ; or if at a greater distance, suspends 
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him from having any seat ia parliament, keeping arms in his 
house, or any horse above the value of five pounds. This is 
the state, by the laws now in being^ of a lay papist. But, S. 
The remaining species or degree, viz. popish priests, are in a [ 57 ] 
still more dangerous condition. For by statute 11 & 1 2 W. III. 
C.4. popish priests or bishops, celebrating mass, or exercising 
any part of their functions in England, except in the houses 
of ambassadors, are liable to perpetual imprisonment. And 
by the statute 27 Ellz. c.2. any popish priest, bom in the do- 
minions of the crown of England, who shall come over hither 
from beyond sea, (unless driven by stress of weather, and .tar- 
rying only a reasonable time%} or shall be in England three 
(lays without conforming and taking the oaths, is guilty of . 
high treason : and all persons harbouring him are guilty of 
felony without the benefit of clergy. 

Thi& is a short summary of the laws against the papists, 
under their three several classes, of persons professing the 
popish religion, popish recusants convict, and popish priests. 
Of which the president Montesquieu observes \ that they are 
so rigorous, though not professedly of the sanguinary kind, 
that they do all the hurt that can possibly be done in cold 
blood. But in answer to this it may be observed, (what fo- 
reigners who only judge from our statute-book are not fully 
apprized of,) that these laws are seldom exerted to their ut- 
most rigour : and, indeed, if they were, it would be very dif- 
ficult to excuse them. For they are rather to be accounted 
for from their history, and the urgency of the times which 
produced them, than to be approved (upon a cool review) as a 
standing system of law. The restless machinations of the 
. Jesuits during the reign of Elizabeth, the turbulence and un- 
easiness of the papists under the new religious establishment, 
and the boldness of their hopes and wishes for the succession 
of the queen of Scots, obliged the parliament to counteract so 
dangerous a spirit by laws of a great, and then perhaps neces- 
sary, severity. The powder-treason, in the succeeding reign, 

^ Stat. 83 Eliz. c 1. 27 EUx. c. 2. ll & 12 W.III. c. 4. 12 Ann. it. 2. 

29 ElU. c. 6. 35 Elis. c. 2. 1 Jm^. I. c. 14. 1 Geo.I. st.2. c.55. 3 Geo. t. 

C.4. 3Jm. I. C.4.&5. 7Jac.I. C.6. c.lB. llGeo. II. cl7. 

SCar. I. C.2. 25 Car. II. c.2. SOCar. II. <= Raym. 377. Latch. 1. 

ft. 2. 1 W. & M. c. 9. IS. & 26. " Sp.L.b.19. C.27. 
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struck u panic uito James I. wbich operated in different ways : 
It occasioned the enacting of new Jaws flgain?*»t die papUts ; 
but deterred him from putting them in execution. 'Die in- 
trigues of queen Henrietta in the feign of Churlen Lj tlie 
prospect of a |K>pish successor in that of Charles II-, the as*- 
aoMiiialion-plot in the reign of king William, and the avowed 
e\mm of a popish pretender to the crown in that and subse- 
[ 58 ] quent reigns j will account for the extension of these penalties 
at those several periods of our hi^^tory* But if a time should 
ever arrive, and perhaps it is not very distant, when all fears 
of a pretender shall have t ant shed » and the power anti influ- 
ence of the pope shall become feeble, ridiculous, and des- 
picable, not only in England > but in every kuigtlom of 
Europe ; it probably would not then be amiss to review and 
soften these rigorous edicts ; at least till the civii principles of 
the Roman catholics called again upon the legislature to re- 
new them : for it ought not to be left in the breast of every 
merciless bigt>t, to drag down the vengeance of these occasional 
laws upon Inoifensive, though mistaken subjects ; in opposition 
to tlie lenient inclinations of the civil magistrate, and to the 
destruction of ever)' principle of toleration and religious 
liberty* 

This hatli partly been done by statute ISGeoJIL c 60, 
mth regard to such papists as duly take the oath therein pre- 
scribed^ of aHegiance to his majesty, abjuration of the pre- 
tender, rentmcialion of the pope's civil power, and abhorrence 
of tlie doctrines of destroying and not keeping fnith with 
heretics, ami deposing or nuirdering princes excomnnmicated 
by autliority of the see of Rome : in respect of whom only 
the statute of 11 & 12 W, III. is repealed, so far as it disables 
them from purchasing or inheriting, or authorises die appre- 
hending or prosecuting the popish clergy, or subjects to pcr- 
peliilii ^priaoiimeiit either tbem or any teachers of youth, (6) 



C^} Thi! iHsa^ti of the I8G.3* cu60. liave been mtm materially en]fir|*ed 
by the .11 0,Tf^ c. -VI, exp\mmd in one \iarikn\mf by tbe 4.1G.X c, .to. Thii 
ftatutc pfeiL-nbeii, fint, n tlcclnnuion nnd oath, by which in laNcan^, the 
' party proniiMSi ilkgkiice, and to support ihc protcttaai frucieuiop, atyur* 
iiig aHejnaiiee t4i ray other ptr^n ; he swear* that he rtjcct* the dafiger- 
oa» doctrinpi ihfit htretir* 01* iiili Jd» inity be niunJt-nHl, or ibat hhh i» not 
, to be kept *itli tl*t'm, *if that prtitcc^ ennnniniinicatcd amy l^e depofcil or 
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Ik order the better to secure the established church against 
perils from non-conformists of all denominations, infidels^ 
turks, jews, heretics, papists, and sectaries, there are however 
two bulwarks erected; called the corporation and test acts : by 
the former of which * no person can be legally elected to any 

' fiUt. 13Ctf.II. st.2. c. ]. 

murdered ; be declares that he does not beliere the pope, or any other 
foreign prince or potentate to have, or be entitled to, any temporal power 
in this realm ; and, finally, that he swears and declares all this simply and 
literally without any mental reservation whatsoever. It repeals, secondly, 
in favour of all persons taking this oath, the statutes of recusancy, and as 
explained by 45G.3. c.30. supersedes the necessity of taking the oath, or 
making the declaration in 18G.5. c.60. It next permits the use of Roman 
catholic places of worship, and Roman catholic schools under certain regu- 
lations of registering, keeping the formbr open, &c. It enacts also that no 
Roman catholic shall be summoned to take the oath of supremacy, or to 
make the declaration against transubstantiation ; it repeals in fiivour of 
those taking the prescribed oath, &c,, the 1 W.&M. st. 1. c.9. for remov- 
ing papists firom London and Westminster, and for preventing Roman 
catholic peers from coming into the presence of the king ; and also the laws 
requiring the registry and enrollment of the deeds and wills of Roman 
catholics; and substitutes the oath prescribed for the oath of supremacy, 
and declaration against transubstantiation in the case of Roman catholic 
barristers, attorneys, &c. But this statute does not enable a Roman catho- 
lic to hold the mastership of any royal college or school, or any endowed 
college or school ; nor can such person keep any school in Oxford or Cam- 
bridge, nor in any place receive into his school the child of a protestant 
father. Nor does the act allow any Roman catholic to found, endow, or 
establish any religious order, or society bound by monastic vows, or any 
school, academy or college ; and all uses, trusts, and dispositions of property 
which were before deemed superstitious or unlawful, remain so still. 

By an act of the Irish parliament (33 G. 3.), Roman catholics were ena- 
bled to hold certain offices in Ireland, upon taking an oath prescribed in 
the 13&14G.3. [Irish Act,] and an oath and declaration specified in that 
act ; it was therefore declared and enacted by the 53 G. 3. c. 128. that per- 
sons who having so qualified themselves, held offices in Ireland, should not 
be liable to any pendties in England or elsewhere ; and also that persona 
so qualified, and having taken commissions in Ireland in the king's army, 
might take higher commissions in England without exposing themselves to 
any pains or penalties. The 57 G.3, c.92. also enables the king to grant 
any commissions in the army, navy, or marines, without previously requir- 
ing the persons to take any oaths, or make any declaration, leaving the 
law however untouched as to oaths, or declarations required to be taken 
or made within a given time after acceptance. * 

Roman catholics are still unable to vote at elections ; at least the oath 
of supremacy may be tendered to any one coming to vote : nor can they 
sit in either house of parliament, because the oath of supremacy, and the 
declaration against popery must still be made by every member. 
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office relating to the government of any city or corporation, 
unless, within a twelvemonth before he has received the 
sacrament of the Lord's supper according to the rites of the 
church of England ; and he is also enjoined to take the oaths 
of allegiance and supremacy at the same time that he takes 
the oath of office : or, in defauh of either of these reijuisiteSf 
such election shall be void* The other, called the test act '» 
directs all officers, civil and military, to take the oatlis and 
make the declaration against transubstantiationj in any of the 
t 59 ] king's courts at Westminster, or at the quarter sessionii 
within six calendar months after their admission : and also 
within the same time to receive the sacrament of the Lord's 
supper, according to the usage of the church of England^ in 
some public clmrch immediately after divine service and ser- 
mon, and to deliver into court a certificate thereof signed by 
the niinister and cliurchwarden, and also to prove the same 
by two credible witnesses ; upon forfeiture of 500/, and disa- 
bility to hold the said office* (7) And of much the same 
nature with these is the statute 7 Jac.L c,2, which permits no 
persons to be naturalized or restored in blood, but such as 
undergo a like test j which test having been removed in 1753, 
in favour of the Jews, was the next session of parliament 
restored again with some precipitation. 



Thus much for offences, wliicli strike at our national 
[religion, or the doctrine and discipline of the church of 
England in particular, I proceed now to consider some gross 
I impieties and general immoralities, which are taken notice of 
and punished by our municipal law ; frequent ly in concur- 
rence with the ecclesiastical, to which the censure of many 
of them does also of right appertain; though with a view 
somewhat different; tlie spiritual court punisliing all sinful 
enormities for ilie sake of reforming the private dinner, pro 
if animar ; while the temporal courts resent the publie 



JSQ,]. C*6. io fur repeak the rorpomtioD net, a» to mike the 
; iptofmth vQid^ bcciiuie the partjr hiu not tikta the facntment 
utthlD tile ]}eriod pescribetl ; and to limit the time for rcmov&lj or proi^ 
aicion, to ux moathi aft^r the election and nctiuil po»&ei»ion of the office t 
but It ii ilfAw] ill everf Ke&tion of (snrUcinient lo piM« tm sct^ nhich^ iin4er 
certnia r^ukiiont and eondiiiot\», indeatriiftet thii«e who ina,v liftve ne- 
fleeted to comply «vif h tht^p tert. 



Ch. 4. WRONGS. 59 

affiront to religion and morality on which all government 
must depend for support, and correct more for the sake of 
example than private amendment. 

IV. The fourth species of offences therefore, more imme* 
dlately against God and religion, is that of blasphemy against 
the Almighty, by denying his being or providence ; or by 
contumelious reproaches of our Saviour Christ. Whither 
also may be referred all profane scoffing at the holy scripture, 
or exposing it to contempt and ridicule. These are offences 
punishable at common law by fine and imprisonment, or 
other in&mous corporal punishment * : for Christianity is part 
of the laws of England *". (8) 

V. Somewhat allied to this, though in an inferior degree, 
is the offence of profane and common swearing and cursing. 

By the last statute against which, 19 Geo. 2. c.21. which re- [ 60 ] 

« 1 Hawk. P.C. c 5. »• 1 Ventr. 293. 2 Strange, 834. 

(8) See ante, pp. 44 & 50. The title of the statute of W.J. there men^ 
tioned, is, "An act for the more effectual suppression of blasphemy and pro* 
faneness :** but these were, and still are, offences at common law, and may 
be proceeded against as such at the option of the prosecutor; the principle 
being, that where a statute without negative words merely imposes a new 
pumshment, or directs a new mode of prosecution for that which was pre- 
viously an offence at common law, and does not change the nature of the 
o£fence from a felony to a misdemeanour, or tfice vend, the statute is 
merely cumulative, and the common law offence, prosecution and punish- 
ment remain as before. R, v. Carlile, 5 B. & A. 1 61. 

Where the blasphemy is contained in any libel, and the offender has been 
once convicted of the offence, he may, by the 60 G. 3. and 1 G.4. c. 8., on 
a second conviction before any commission of oyer and terminer, or gaol 
delivery, or in K. B., be banished from all parts of his majesty's dominions, 
for such term of years as to the court shall seem proper. If he shall not 
depart from the United Kingdom within thirty days after sentence pro- 
nounced, for the purpose of going into banishment, he may be conveyed to 
such parts out of his majesty's dominions, as his majesty by the advice of his 
privy council may direct. And if at any time after forty days from sentence 
pronounced, and before the expiration of theterm of banishment, he be found 
at large without lawful cause in any part of his majesty's dominions, he 
may be sentenced to transportation for fourteen years. By the same sta- 
tute a power u given to the court in case of conviction for a blasphemous 
libel, to direct the seizure of all copies of the work in the possession of the 
defendant, or of any one as his trustee ; if the judgment be arrested or 
reversed, the copies are to be restored free of expence ; if not, they are to 
be disposed of as the court shall otdor. 
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peals all fomier ones, every lAbourer, sailor, or soldier pro- 
fanely CLirsmg or swearing shall forfeit Is, ; every other person 
under the degree of & gentleman 2j, ; and every gentleman 
or person of superior rank 5s* to the poor of tht; parish ; and, 
on the second conviction, double ; antl, for ei erj^ subsequent 
dffencej treble the sum first forfeited ; with all charges of con- 
viction: and in default of payment shall be sent to the house 
of correction for ten days, (9) Any justice of the peace may 
convict upon his own hearing, or the testimony of one witness ; 
and any constable or pence officer, upon his own hearing, 
may secure any offender and carry him liefore a justice, and 
there convict him* If the justice omits his duty, he forfeits S/. 
and the constable 40j* And the act i» to be read in all parish 
churches, and public chapels, the Sundav after every quarter- 
day, on pain of BL to he levied by warrant from any justice. 
Besides this punishment for taking God*s name in vain in 
common discourse, it is enacted by statute 3 JacL c/21, that 
if in any stage-play, interlude, or shew, the name of the Holy 
Trinity, or any of the persons therein, be jestingly or pro* 
&ne1y used, the ofiender shall forfeit 10/*, one moiety to the 
king, and the other to the informer- 

VL A SIXTH species of offence against God and religion^ 
of which our antient Ixjoks are full, is a crime of which one 
knows not well what account to give. I mean the offence of 
witchct*ajy^ cemjut^afion^ tnchanimmtj or sorcay. To deny the 
IKJSsibility, nay, actual existence of witchcraft and sorcerj*, is 
at once flatly to contradict the revealed word of God, in va- 
rious passages both of the Ohl and New Testament: and the 
tiling itself is a irulJi to which every nation bi the world hjith 
in it^s turn borne testimony, either by examples seemingly 
well attested, or by prohibitory laws ; which at least suppose 
the |JO&sibility of commerce with evil spirits. The civil law 
punishes widi death not only th& sorcereri themselves, but 

(ft) Where ft common toldier or sftilor upon coniictiaa ii unable to fmj 
Of find leeudty for lUe ptntity, initeail of l»ctng eomraiUcd to die hou«e 
of conrectien, he is Co be let in the *focki for oat hour for every «ingle 
offence, niid for ftriy number of offence* whereof he tnay be convtctccl st 
the some tiroe, two hour*. All proc«»eiJmp umkr the act inu»it l*c coin- 
tncnct^rl within ngbt tiny* aftrr ihe offence comnntietl. By the 4 G, 4« 
c. .11. tbe H^Lion of the itaiute which enjoint il% lK:ing rciul in nil poHth 
churchoa fotir SnndAyi in the ymt^ n n^aled. 
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also those who consult them*, imitating in the former the 
express law of God \ ** thou shalt not suffer a witch to live.*' 
And our own laws, both before and since the conquest, have 
been equally penal ; ranking this crime in the same class with 
heresyi and condemning both to the flames*. The president [ 61 ] 
Montesquieu ™ ranks them also both together, but with a very 
different view : laying it down as an important maxim, that 
we ought to be very circumspect in the prosecution of magic 
and heresy ; because the most unexceptionable conduct, Ae 
purest morals, and the constant practice of every duty in life, 
are not a sufficient security against the suspicion of crimes 
like these. (10) And indeed the ridiculous stories'that are gene* 
rally told, and the many impostures and delusions that have 
been discovered in all ages, are enough to demolish all faith 
in such a dubious crime ; if the contrary evidence were not 
also extremely strong. Wherefore it seems to be the most 
eligible way to conclude, with an ingenious writer of our 
own *, that in general there has been such a thing as witch- 
craft ; though one cannot give credit to any particular modem 
instance of it. 

Our forefathers were stronger believers, when they enacted 
by statute SS Hen. VIII. c.8. all witchcraft and sorcery to be 
felony without benefit of clergy ; and again by statute I Jac. I. 
c.12. that aU persons invoking any evil spirit, oi- consulting, 
covenanting with, entertaining, employing, feeding, or re- 
warding any evil spirit; or taking up dead bodies from their 
graves to be used in any witchcraft, sorcery, charm, or in- 
chantment; or killing or otherwise hurting any person by 
such infernal arts, should be guilty of felony without benefit 
of clergy, and suffer death. And, if any person should at* 
tempt by sorcery to discover hidden treasure, or to restore 
stolen goods, or to provoke unlawfiil love, or to hurt any man 

' Cod. L9. C.18. "» Sp.L. b.l2. c.5. 

^ Exod. zzii. 18. » Mr. Addison, Spect. No. 117. 

* 3 Inst. 44. 

(10) There is nothing more common in the earlier periods of our his- 
tory, than charges or imputations of this nature, against persons of the 
highest rank; and the anxiety manifested by the individuals to clear 
themselves, shows both the credit and importance attached to the stories. 
Every one is familiar with the cases of the duchess of Gloucester, in the 
reign of H. 6. Jane shore in that of E. 5. and many others about the • 
same time. 
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or beast, though the same were not effected, he or she should 
suffer imprisounient and pillory for the first offence, and 
death for the second. These acts continued in force till latelyt 
to the terror of all antient females in the kingdom ; and many 
poor wretches were sacrificed thereby to the prejudice of 
their neighbours^ and their own illusions f not a few having, 
by some means or other, confessed the fact at the gallows* 
But all executions for this dubious critne are now at an end ; 
out legislature havmg at length followed the wis© example of 
Lewis XIV, in France, who thought proper by an edict to 
[ 62 ] restrain the tribunals of justice from receiving informations of 
witchcraft °, And accord uigly it is with us enacted by statute 
9Geo,ILc.5, that no prosecution shall for the fiiture be 
curried on against any persons for conjuration, witchcraft, 
sorcery, or enchantment. But the niisdemesnor of persoQi 
pretendbg to uisc witchcraft^ tell fortunes, or discover stolen 
goods by skill in the occult sciences, is still deservedly pu- 
nished with a year's im prison men t^ and standing four times in 
the pillory. (11) 

VI L A SEVENTH species of offenders in this class are all 
teUgioiis impostors. ^ such as falsely pretend an CKtraordinary 
commission ft^m heaven; or terrify and abuse the people 
with false denunciations of judgments. These, as tending to 
subvert all religion, by bringing it into ridicule and contempt, 
are punishable by the temporal courts with fine, imprison- 
ment, and inlkmous cor|)oral punishment^. 

VOL SiMONTf, or the corrupt presentation of any one to 
an ecclesiastical benefice for gift or rew*ard, is also to be con- 
sidered as an offence against religion; as well by reason of the 
sacredness of the charge which is thus profanely bought and 
sold, as because it is always attended witli perjury in the per- 

^ VQ\tMirtr Skd. LfjuUXlV. ch. 29^ feckqni up wQivetTf And witchCTml^ 
Mod. Un. HUt*'liiv. Si 5* Y«t Vough- Among the cruiwi paaidMibte in Fnnc«. 
Um (de drtai criwdnd^ 353.459.) tuU i' J Hawk. P.C. e^Sii b,3. 

(1 1) Mr. Chri«ttiui ob«eTT«j in a note on thti |iwMf^ that ti tunUar ■t«-' 
tute %& ihmt uf Jamei I, posuHJ in Ireland m th« rdfa of Eliacubclh reinaltii 
iiar£{>caled| it bu doce been repti^lcd hy the I&2G.4. c. IS* In the 
ptntrml |Mifdoii and amtmi)' which was posic^l by the (Mu-lmment in ItfSb 
■U oftncet of inviK^ati^ni, conjuintion&f n^iichcrofu, torceries^ inchaot- 
mmx^ ifld dhum\ wcrv *|)ccklly excepted. St!*? BcoMl, 1»K See ponW 
p. Iff., thfi proiHiiom of tht Vw^nmt Aa an this luhjact. 
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son presented ''^ The statute 31 Eliz. c. 6. (which, so far as 
it relates to the forfeiture of the right of presentation, was 
considered in a former book -) enacts, that if any patron, for 
money or any other corrupt consideration or promise, directly 
or indirectly given, shall present, admit, institute, induct, 
install, or collate any person to an ecclesiasticar benefice or 
dignity, both the giver and taker shall forfeit two years' value 
of the benefice or dignity ; one moiety to the king, and the 
other to any one who will sue for the same. (12) If persons 
also corruptly resign or exchange their benefices, both the 
giver and taker shall in like manner forfeit double the value of 
the money or other corrupt consideration. And persons who 
shall corruptly ordain or license any minister, or procure him 
to be ordained or licensed, (which is the true idea of simony,) 
shall incur a like forfeiture of forty pounds; and the minister 
himself of ten pounds, besides an incapacity to hold any eo- [ 63 ] 
clesiastical preferment for seven years afterwards. Corrupt 
elections and resignations in colleges, hospitals, and other 
eleemosynary corporations, are also punished by the same 
statute with forfeiture of the double value, vacating the place 
or office, and a devolution of the right of election for that 
turn to the crown. (IS) 

*: S Inst 156. ' See Vol. II. p.879. 

(IS) The g^ver shall be incapable of enjoying the benefice ; and the two 
years' value shall be accounted according to the rent at which it would 
let in the opinion of a jury, and not according to the taxation in the King's 
Books, or Parliamentary Survey, 3 Inst. 154. 

(IJ) Thi^ seems not to be correctly stated; the statute (s. 2.) enacts, 
that if any person or persons, bodies politic or corporate, which have 
election or voice in the election of any fellow, &c. to have room or place 
in any church, college, &c. shall take money, fee, or reward for his or 
their voice or voices, assent or consent, then the place which mch person 
so offending shall then have in any of the said churches, colleges, &c. shall 
be void ; and that then, as well the queen as every other person and 
persons to whom the presentation, gift, &c. shall of right belong, of the 
room or place of the said offender^ shall at their pleasure nominate to it, 
as if the offender were naturally dead. Under this section, the offender 
seems to be the person or corporation taking money, &c., though it is not 
easy to see how the penalty would apply to a corporation, or to an in(Svi- 
dual not having room or place in any of the churches, &c. ; and the section, 
in this view of it, does not seem to vacate the election which may have 
been so corruptly made. Nor does the section devolve any turn to the 
crown, merely as mch, but apf»reiitly either to the ordinary elector^ or 
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IX. Profanation of the Lord*s day, vulgarly (but knpro- 
perly) called sabbaih-breakingj is a umih offence against God 
and relLgfon, punished by the municipal law of England* For, 
besides the notorious indecency and scandal of permitting any 
secular business to be publicly transacled on that day, in a 
countrj" professing Cbrtstianity, and the corruption of morals 
which usually follows it's profanation, Uie keeping one day in 
seven holyj as a time of relaxation and refreshment, as well as 
fbr public worship, is of admirable service to a state, consiiiered 
merely as a civil institution. It humanizes by the help of con- 
versation and society the manners of the lower classes ; which 
would otljerwise degenerate into a sordid ferocity and savage 
selfishness of spirit : it enabl«^ the induj^trious workman to 
pursue his occupation in tlie ensuing week with health and 
chearfulness : it imprints on the minds of the people that 
sense of dieir duty to God, so necessarj^ to make them good 
citizens ; but which yet would be worn out and defaced by an 
cinremitted continuance of labour, without any stated times of 
recalling them to the worship of dieir Maker, Ax\A therefore 
the laws of king Athelstau* forbad all merchandizing on the 
X^rd's day, under very severe penalties. (14) And by the 
statute 27 Hen, VL c*5. no fair or market shall t)e held mi the 
principal festivals. Good Friday, or any Sunday,) except thefotur 
Sundays in harvest,) on pain of forfeiting the goods escpc^sed 
to sale. And since, by the statute I Car. L c< L, no persons §h&U 
assemble out of their own parishes, for any sport whatsoever 
upon this day; nor, in their parishes, shall use any bull or 
bear-baiting, interludes, play% or other unlawful exercises, or 

at aU eventf to thine la whocn tlie statutes of the foiiaditioa hare placed 
k oiMier »4jch drcuinstances. 

The third »ection provide ht tbc case of a corrupt resigtiBJtitjn, and tleo 
tjon in LonjcHjacocc : it punishca the rcsigner by a forfeiture of the double 
vulue, not of ihe thing resigned, bat of the corrupt consideFatioTi it^retd 
to be reccsvi^ : it punishes the person dec ted by ouikiD^ him incafiablc of 
the place Tor that turn ; and directi that they ^ to wbom it ihaU ap^pertaia*^ 
miy choote another pcrton as if he by or for wlioai thi; corrupt eonsider' 
■lioa mu agreed m be giifcn were deiid or htid nsi^iied. 

(H) Prtd^ pre^m ^mpiioniif fi Molctii %%% #«Sdbt |»r« ntWfla.*^ But 
their are by n^ mmum the »everett p^altio, which ilw Aiigb^Siixoa law» 
iiu|>oied on thote who Jaboured or nitfcJundiaid m the Lord's Day. ieo 
Will. IK n.r. 
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pastimes ; on pain that every oiFender shall pay 35- M. to the 
poor. This statute does not prohibit^ but ratlier impliedly 
allows, any innocent recreation or amusement, withm their 
respective parishes, even on the Lord's day> after divine service 
is oven But by statute 29 Car J L c.7. no person is allowed 
to tDork on the Lord's day^ or use any boat or barge, or expose 
any gootls to sale; except meat in public houses, milk at cer- 
tain hours, and works of necessity or charity, on forfeiture 
of 5s* Not shall any drover, carrier, or the like, travel upon 
that day, under patn of twenty shjllit3gs, (15) 

X. Drukkekkess is also punished by statute 4 Jac.L c*5^ 
with the forfeiture of 5f,, or the sitting six hours in the 
stocks ; by which time the statute presumes the offender 
will have regained his senses, and not be liable to do mischief 
to his neighbour s« And there are many wholesome statutes, 
by way of prevention, chiefly passed in the same reign of 
king James I*, which regulate the licensing of ale-houses, and 
punish persons found tippling therein, or the master of such 
houses permitting tlienu 

XL The last offence which I shall mention, more imme- 
diately against religion and morality, and cognizable by the 
temporal courts, is that of open and notorious lewdness i 
either by frequentitig houses of ill-fame, which is an indictable 
offence ^ ; or by some grossly scandalous and public indecency, [ 65 ] 

' Popt** 208. 

(15) There afe scleral statutes which allow the neceuary exerctseof 
cerCain trades within certain Uratts on Sunday. By in ft it W. 5. c*24, 
mackarel may be sold before or after divine service. By the 5& G.3. c*56. 
and 1 &: 2 G* 4. c. 50, bakers may bake and deliver meat, puddingii., pie*, 
tarts^ or victual b, till half-past one in the ailernoon, bnt they art; probitnted 
IVom l»dctTig or «e1Ltng any bread, rolts, or cakej^ on Sunday, except For ira^ 
veUers, or in case of urgent necessily, and they must not in any manner 
exerciie their trade after half-past one. By the 11& I5 W, 3. c2l. 
40 watermen are alkiwcd to p!y between Vauxhail and Limehnuse, but they 
are to bring the earningii of the day to the rulers of the coropany on the 
Monday morning, who, after paying ^ch man for his day*s labour, shaU 
Bet apart the stiqjlus toward a fund for the use of decayed watermen and 
their widows. The 9 Ann. c. 3x5* permits chairmen and hackney coachmen 
to ply on Sundays. The 21 G,3, c. 49, prohibits the opening on a Sunday 
of any houBe, or room, for public entertainment or debate, to which pei^ 
sont are admitted by payment of mone^, 
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for which the punishment is by fine ami imprisonment. " In 
the year 1650j when the ruling powers found it for their 
interest to put on the semblance of a very extraordinary strict- 
ness and purity of morals, not only incest and wiUuI adultery 
were made capital crimes; but also the repeated act of keeping 
a brothel, or committing fornication, were (upon a j^econd 
conviction) made felony without benefit of clergy. ' But at 
the restoration, when men, from an abhorrence of the hypo* 
crisy of the late times, fell into a contrary extreme of licen- 
tiousnessj it was not thought proper to renew a law of such 
unfashionable rigour* And these offences have been ever 
since left to the feeble coercion of the spiritual court, accord- 
ing to the rules of the canon law { !6)j a low which has treated 
the offence of incontinence, nay even adultery itself, with a 
great degree of tenderness and lenity ; owing perhaps to the 
constrained celibacy of Its first compilers. The temporal 
coiirts therefore take no cognisance of the crime of adultery, 
otherwise than as a private injury, ■ 



" 1 Sidern^fip 



^ Be« Vol, IIL pif. ISO. 



(IS) It 11 not intended by tliese general wordi ta lay down that tlie of* 
fence of keeping a brothet U not ptiniihabte by the temporal courts, fur 
undoubtedly the keeping such n bouse it a nuisMntc at common lnw, nnd 
puniiiulile as other nuisances. See poft,p, IS7, Theproceedmp in respect 
of thma are much facilitated by the S5 G, 9. c. J6. by which it ii enacted, 
that if twro inhabitants ofanj parij^h or place, paying *cot and lot therein, 
»haJl give notice in Meriting to tiie constable of any pci^on keeping a bawdy- 
bouie in such pariih or place, the con^tnble shall go with such Lnhnbitanti 
to a justice^ and upon their making oath that they believe the notice to be 
true, and entering into a recogni^dnce in 2o/, each to producx.' material 
evidence against the person for tuch oflence, the con»tDblc ^hall enter into 
a recognizaDce in the miui of JO/, to prosecute the lainc wfth eifect, at the 
neat &ead(m§ ur umi»^ ^ to fuch juitkc «hidl 6ct^i meet. Fruvi»ton ii 
aiade for tkm ptyment of ibc constable^ e^peocei in the prosecution, 
and mho of 10/. /o ench of such inhalntatit* by the orencers of the 
pofiflu 

The party accutcd ii to be brongbl by warraut before the magistratCp 
and bound over lo appear at the nest tcmon* or asiute» i and the nti^a.^ 
traie may also take tecnnty for hi« good t»eha¥iour in the niso time. 

The iiidktment cannot be removed by the defendant lo any other court; 
aad upoo the trtal, if it shaJl be proved that be hat appeared to act a» tbt 
SMt«r or penoa having the management of the houfe, he shall lie detmad 
§Q bm the ke«per^ though be may not lit the real owner. 
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But, before we quit this subject, we must take notice of 
the temporal punishment for having bastard children^ consi- 
dered in a criminal light ; for, with regard to the maintenance 
of such illegitimate offipring, which is a civil concern, we 
have formerly spoken at large. ^ By the statute 18 Eliz. c. S. 
two justices may take order for the punishment of the mother 
and reputed father ; but what that punishment shall be is not 
therein ascertained, though the contemporary exposition was 
that a corporal punishment was intended.* By statute 
7 Jac. I. c. 4. a specific punishment {viz. commitment to the 
house of correction) is inflicted on the woman only. But 
in both cases, it seems that the penalty can only be inflicted 
if the bastard becomes chargeable to the parish ; for other- 
wise the very maintenance of the child is considered as a 
degree of punishment By the last-mentioned statute the 
justices may commit the mother to the house of correction, 
there to be punished and set on work for one year; and, in 
case of a second ofience, till she find sureties never to ofiend 
again. (17) 

' See VoLL pug. 458, « Dalt. Just. ch. 11. 



(17) The 7 Jac. 1. c. 4., as to this parpose, is repealed by the 50 G.9. 
c. 51., which enacts, that the motber of a bastard child, diargeable to the 
parish, may, after the expiration of one calendar month from her detiTery, 
be committed by two justices for a time not exceeding twelve calendar 
months, nor less than six weeks ; but when she has been confined six 
weeks, any two justices at the petty sessions for the division, wherein the 
parish charged is situate, may discharge her from farther confinement upon 
their own knowledge, or on certificate from the keeper of the bouse of 
correction of her good behaviour, and of the reasonable expectatioo of 
her reformation. 
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CHAPTER THE FIFTH. 
OF OFFENCES AGAINST THE LAW OF 

NATIONS. 



A CCORDING to the Tneihod mafked out in the preceding 
chapter, we are next to consider the offences more imme- 
diately repugnant Lo that universal law of society, which regu- 
lates the mutual intercourse between one state and another; 
those, I mean, which are particularly animadverted on, as 
such, by the English law. 

The law of nations is a system of rules, deductble by 
natural reason, and established by universal consent among 
the civilized inhabitants of the world ^ ; in order to decide all 
dbputes, to regulate all ceremonies and civilities, and to insure 
the obsenance of justice and good faith, in tliat intercourse 
which must frequently occur between two or more independ- 
ent states, and the individuals belonging to each. ^' Tliis 
general law is founded upon this principle, that different 
nations ought in time of peace to do one another all tlie good 
they can; and in time of war as httle harm as possible, 
without prejudice to their own real interests.^ And, as none 
of tliese states will allow a superiority in the other, there- 
fore neither can dictate or prescribe the rules of this law to 
the rest ; but such rules must necessarily result from those 
principles of natural justice, in which all the learned of every 
nation agree; or they depend upon mutual compacts or 
treaties between the respective communities; in the coii- 
stmnioa of which there is also no judge to resort to^ but the 
law of nature and reason, being tlie only one in which all ihe 
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contracting parties are equally conversant, and to which they 
are equally subject 

In arbitrary states this law, wherever it contradicts or is 
not provided for by the municipal law of the country, is en- 
forced by the royal power; but since in England no royal 
power can introduce a new law, or suspend the execution of 
the old, therefore the law of nations (wherever any question 
arises which is properly the object of its jurisdiction) is here 
adopted in it's full extent by the common law, and is held 
to be a part of the law of the land. And those acts of par- 
liament which have from time to time been made to enforce 
this universal law, or to facilitate the execution of it's decisions^ 
are not to be considered as introductive of any new rule, but 
merely as declaratory of the old fundamental constitutions of 
the kingdom, without which it must cease to be a part of die 
civilized world. Thus in mercantile questions, such as bilk 
of exchange and the like; in all marine causes relating to 
freight, average, demurrage, insurances, bottomry, and others 
of a similar nature ; the law-merchant \ which is a branch of 
the law of nations, is regularly and constantiy adhered ta 
So too in all disputes relating to prizes, to shipwrecks, to 
hostages and ransom bills, there is no other rule of decision 
but this great universal law, collected from history and usage, 
and such writers of all nations and languages as are generally 
approved and allowed of. (I) 

<* See Vol. I. p8g.S7S. 



(1) The word average has three significations : 1st, it means a partial loss 
of any thing insured. Thus, if the ship or goods, which are insured for a 
vojrage, reach their d^ination, but are in some degree injured by any of 
the accidents insured against, this is an average loss, and the insurer ia 
bound proportionately to compensate the insured. If, secondly, the master 
of a ship in distress throws overboard insured goods, with a view to pre» 
serve the whole ship and cargo, that is a total loss to the owner of those 
goods; but that loss so sustained for the general welfare is bk*ought vAto a 
general average, and all who are concerned in the ship, freight, and cargo, 
must bear their proportional parts of it ; which average loss so bomd fey 
them, tbttr insurers, if they have any, must make good to them. This ili 
a second meaning of the term. A third b that in which it signifies a siMii 
payment, which merchants who send goods in the ships of otiier men laii^^ 
to the master, over and above the freight, for his persdad care aiid 
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But, though In civil transactions and questions of property 
between the subjects of diilerent states^ the law of nations has 
much scope and extent, m adopted by the law of England ; 
[ 68 3 yet the present branch of our incjuiries will fall within a 
narrow compass, as oflfences against the law of nations can 
rarely be the object of the criminal law of any particular 
state. For offences against this law are prindpatly incident 
to whole stales or nations ; in which case recourse can only 
be had to war ; which is an appeal to the God of hosts, to 
punish such inlVactions of public faith, as are committed by 
one independent people against another : neither state having 
any superior jurisdiction to resort to upon eartli for justice. But 
where tlie individuals of any state violate this general law, 
it is then the interest as well as duty of the government, under 
which they live, to animadvert upon them with a becoming 
severity, that the peace of the world may be maintained. For 
in vaiii would nations in their collective capacity observe 
these universal rules, if private subjects were at liberty to 
break them at their own discretion, and involve the two states 
in a war. It is therefore incumbent upon the nation injuredi 
first to demand satisfaction nnd justice to be done on the 
offender, by tlie state to which he belongs ; and, if that be 
refused or n^lected, the sovereign then avows himself an 
accomplice or abettor of his subject's crime, and draws upon 
his community the calamities of foreign war* 



The principal offences against Uie law of nations, animad- 
verted on as such by the nuniicipal laws of England^ are of 
three kinds: 1, Violation of safe-conducts ; 2. Inti*ingement 
of the rights of embassadors; and, 3. Piracy. 



L As to the first, vidaiiofi of $qfe^-cmducts or pa^ports, 
expressly granted by the king or his embassadors * to the sub- 



Vd, i* 



. £60. 



atleotioci 10 the goods entrusted lo hint. Pork oa lasunuice^ l£0> 
7lh ciUt. 

Demurrige h aa dlowfinCG whieh freightors mnke to the nmster of a 
«hip^ for- ihe time which lie niay be detained in port loading or uabadiag 
their gooili b«yond ih«t i.iipu luted in their agrceincat. 

For nn escpianatioii of bottovuy, ¥» Vol^lL p, ii?^ and ot raniom hllK 
V0I.UJ. p.'Ufi.Ce). 



Ch. 5. WRONGS. 68 

jects of a foreign po\fer in time of mutual war; or committbg 
acts of hostilities agdnst such as are in amity, league, or truce 
with us, who are here under a general implied safe-conduct : 
these are breaches of the public fidth, without the preserv- 
ation of which there can be no intercourse or commerce 
between one nation and another: and such offences may, 
according to the writers upon the law of nations, be a just 
ground of a national war ; since it is not in the power of the 
foreign prince to cause justice to be done to his subjects by [ 69 ] 
the very individual delinquent, but he must require it of the 
whole community. And as during the continuance of any 
safe-conduct, either express or implied, the foreigner is under 
the protection of the king and the law ; and, more especially, 
as it is one of the articles of magna carta ^, that foreign 
merchants shoukl be entitled to safe-conduct and security 
throughout the kingdom : there is no question but that any 
violation of either the person or property of such foreigner 
may be punished by indictment in the name of the king, 
whose honour is more particularly engaged in supporting his 
own safe-conduct. And, when this malicious rapacity was 
not confined to private individuals, but broke out into generied 
hostilities, by the -statute 2Hen. V. st. 1. c. 6. breaking of 
truce and safe-conducts, or abetting and receiving the truce- 
breakers, was (in affirmance and support of the law of nations) 
declared to be high treason against the crown and dignity of 
the king ; and conservators of truce and safe-conducts were 
appointed in every port, and empowered to hear and de- 
termine such treasons (when committed at sea) according to 
the ancient marine law then practised in the admiral's court ; 
and, together with two men learned in the law of tlie land, to 
hear and determine according to that law the same treasons 
when committed within the body of any county. Which 
statute, so far as it made these offences amount to treason, was 
suspended by 14? Hen. VI. c.8., and repealed by 20 Hen. VI. 
c.ll., but revived by 29 Hen. VI. c.2., which gave the same 
powers to the lord chancellor, associated with either of the 
chief justices, as belonged to the conservators of truce and 
their assessors ; and enacted that, notwithstanding the party 
be convicted of treason, the injured stranger should have 

' 9 Sen. Ill, c. Sa See VoL I. peg. 259.> 4^c. 
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restitutioD out of his efFect^j prior to any claim of the crown* 
And it is farther enacted by the statute 3 1 Hen. VL c* 4* that 
if any of the king's subjects attempt or offend upon the sea, or 
in any port within the king's obeysance, against any stranger 
in amityj league, or truce, or under safe-conduct ; and espe- 
70 ] cially by attaching his i^erson, or spoiling him or robbing him 
of his goods; the lord chancellor, with any of the justices of 
either the king's bench or common pleas^ may cause full 
restitution and amends to be made to the party injured. 

It is to be observed, that the suspending and repealing acts 
of H & 20 Hen. VL and also the reviving act of 29 Hen.VL 
were only temporary, so that it should seem that after the expir- 
ation of them all, the statute 2 Hen* V* continued in fuU force; 
but yet it is considered as extinct by the statute 14 Edw, IV. c. 4. 
which revives and cooirrms all statutes and ordinances, made 
before the accession of the house of York, iigatnst breakers of 
amities, truces, leagues, and safe-conducts, with an express 
exception to the statute of 2 Hen. V, But (however that may 
be} 1 apprehend H was finally repealed by the general statutes 
of Edwt VL and queen Mary, for abolishing new created 
treasons; though sir Matthew Hale seems to question it as 
to treasons committed on the sea. * But certainly the statute 
of 31 Hen, VI* remains in full force to this day. 

I L As to the rights of embassadmst which are also esta- 
bhshed by the law of nations, and are therefore matter of 
universal concern, they have formerly been treated of at 
large, '' It may here be suRicient to remark, that the common 
law of EtJgland recognizees them in their full extent, by imme^ 
diately stopping all legal process, sued out through the igno- 
rance or rashness of uidividtjals, which may inti^ncli upon 
the immunities of a foreign minister or any of his train. And, 
tlie more effectually to enlbrcu the law of nations in this 
respect, when violaictl tlirough wajitonness or insolence, it is 
declared by the statute 7 Ann< cA%* that all process whereby 
the person of any embassador, or of his domestic or domestic 
servant, may be arrested, or his gooib dt!»Lrained or seized, 
«haU be utterly null ajtd void ; and that ail persons prosecut^^ 
ing, soliciting, or execuiiug such process, being convicted by 

» 1 H*I RC.*2i57. I* Sc* Vol. I. poe.£53. 
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confession or the oath of one witness, before the lord dian- 
cellor and the chief justices, or any two of them, shall be [ 71 ] 
deemed violators of the laws of nations, and disturbers of the 
public repose, and shall suffer such penalties and corporal 
punishment as the said judges, or any two of them, shall think 
fit ' Thus, in cases of extraordinary outrage, for which the 
law hath provided no special penalty, the legislature hath in- 
trusted to the three principal judges of the kingdom an un« 
limited power of proportioning the punishment to the crime. 

III. Lastly, the crime otpinuy^ or robbery and depre* 
dadon upon the high seas, is an offence against the universal 
law of society ; a pirate being, according to sir Edward Coke^ 
hostis humani generis. As therefore he has renounced all the 
benefits of society and government, and has reduced himself 
afiresh to the savage state of nature, by declaring war against 
all mankind, all mankind must declare War against him : so 
that every community hath a right, by the rule of self-defence, 
to inflict that punishment upon him, which every individual 
would in a state of nature have been otherwise entitled to do, 
for any invasion of his person or personal property. 

By the antient common law, piracy, if committed by a 
subject, was held to be a species of treason, being contrary to 
his natural allegiance; and by an alien to be felony only: but 
now, since the statute of treason, 25 Edw. III. c. 2. it is held 
to be only felony in a subject^ (2) Formerly it was only cog- 

* See the occasion of makiog this ^ S Inst. 113. 
sUtute, Vol. I. peg. 255. ' Ihid. 



(S) Neither the author, nor Lord Coke, in the passaged referred to, afe 
to be understood as classing piracy among felonies, strictly so called. It 
was, and still is, a felony (if that term can be soused) at the civil law, but 
the common law took no cognisance of it, as being an offence committed 
out of its jurisdiction. The statute of H.s. has not altered the nature of 
the offence, but only given a mode of trial by the common law. This dis- 
tinction is important in many respects; for not being expressly made a fe- 
lony by the statute, none of the incidents of felony beyond those named 
in the statute belong to it, and a general pardon of all felonies would 
not extend to it. The punishment, too, of accessories was left by that stap 
tute just as it found it : if they had committed their offence at sea, they 
were still only triable by the civil law; if on land, by no law at all, not l^ 
the civil, for that had no jurisdiction at land, nor at common law, for the 
principal oifence not being made a felony, there could be no acosttortes 
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nizuble by the admiralty courts, which proceed by the rules of 
thecivii law"*. Butj it lieing incouj^istent with the liberties of the 
nation, that any man's life should be taken away, unless by the 
judgment of his peers, or the common law of the land, the 
statute 28 Hen, VIII, c, 15, establiiihed a new jurisdiction for 
lliis purpose-j which proceeds according to the course of the 
common law, and of which we shall say more hereafter, (3) 



[ 72 ] The offence of piracy, by common law, consists iu commit- 
ting those acts of robbery and depredation upon the high seas, 
which) if committed upon land, would have amounted to felony 
there \ But, by statute, some other offences are made piracy 
also: as by statute II & 12 W. Ill, c» 7*, if any natural 
born subject conmuts any act of hoiilility upon the high seas, 
against others of his majesty's subjects, under colour of a 
commission from any foreign power ; tliis, though it would 
only be an act of war in an alien, shall be construed piracy 
in a subject, (4) And farther, any commander, or other sea- 
faring person, betraying his trust, and running away with any 
ship, boat, ordnance, ammunition, ur goods; or yielding ihera 
up voluntarily to a pirate j or conspiring to do these acts; or 
any person assaulting the commander of a vessel to hinder 
him from fighting in defence of his ship, or confining hjtn, or 
making or endeavouring to make a revolt on board ; shaJl, for 
each of these ofiences, lie adjudged a pirate, felon, and rob- 
ber, and shall suffer deaths whether he be principal, or merely 
accessory, by setting forth such pirates, or abetting them be* 
fore the fact, or receiving or concealing them or their goods 
after it. And the statute 'I* Geo* L c. 1 1 * expressly excludes 
the principals from the benefit of clergy. By the statute 
8 Geo, I. c. 24>. llie trading with known pirates, or furnishing 
lliem with stores or ammunition, or fitting out any vessel for 



» 1 Hmwk. PX. C.S7, ».I8. 



" /te£. c. 97. •.4. 
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m mea^aed in the text below. See Eait'i P.C. c«ifii, $»9~ 

(S) So«J post, p, MB. 

(4) The tmton for parsing the itaiute of U 4 l« W. 3. c, 7. wii t© dmf 
m iKnnt doubted by ni«ny clvilLiint if n mediately after the fevoliili&ii, 
wbftbcr Jflioe* IJ. did not itiU retaiti in himiclf the right of war, lo m to 
protect tho«e who C4i|vtiired Etigliih v«Mtif uodcr hli commbfioo from 
di« pmtitm of piracy. 
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that purpose, or in any wise consulting, combining, confede- 
rating, or corresponding with them ; or the forcibly boarding 
any merchant vessel, though without seizing or carrying her 
off, and destroying or throwing any of the goods overboard, 
shall be deemed piracy : and such accessories to piracy as are 
described by the statute of king William are declared to be 
principal pirates ; and all parties convicted by virtue of this 
act are made felons without benefit of clergy. By the same 
statutes also, (to encourage the defence of merchant vessels 
against pirates,) the commanders or seamen wounded, and 
the widows of such seamen as are slain, in any piratical en- 
gagement, shall be entitled to a bounty, to be divided among [ 73 ] 
them, not exceeding one-fiftieth part of the value of the cargo 
on board : and such wounded seamen shall be entitled to the 
pension of Greenwich hospital ; which no other seamen arc, 
except only such as have served in a ship of war. And if the 
commander shall behave cowardly, by not defending the ship, 
if she carries guns or arms, or shall discharge the mariners 
from fighting, so that the ship iaUs into the hands of pirates, 
such commander shall ibrfeit all his wages, and suffer six 
months' imprisonment Lastly, by statute 18 Geo. II. c80. 
any natural bom subject, or denizen, who in time of war shall 
commit hostilities at sea against any of his fellow subjects, or 
shall assist an enemy on that element, is liable to be tried and 
convicted as a pirate. 

These are the principal cases, in which the statute law of 
England interposes, to aid and enforce the law of nations, as a 
part of the common law ; by inflicting an adequate punish- 
ment upon offences against that universal law, committed by 
private persons. We shall proceed in the next chapter to 
consider offences, which more immediately affect the sovereign 
(executive power of our own particular state, or the king and 
government ; which species of crimes branches itself into a 
much larger extent than either of those of which we have al- 
ready treated. 
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CHAPTEB THE SIXTH. 



OF HIGH TREASON. 



^HE third general division of crimes consists of such as 
more especially affect the supreme executive power^ or 
the king and his government i which amount eltlier to a total 
renunciation of that allegiancej or at the least to a criminal 
neglect of that duty, which is due from every subject to his 
sovereign. In a former part of these commentaries* we had 
occasion to mention the nature of allegiance, as the tie or 
ligameri which binds every subject to be true and faithful to 
his sovereign liege lord the king, in return for that protection 
which is afforded him; and truth and faith to bear of lite and 
litnb, and earthly honour ; and not to know or hear of any lU 
intended him, without defending him therefrom. And this 
allegiaoce» we may remember, was distinguished into two 
species: the one natural and perpetuaU which is inherent 
only in natives of the king's dominions ; the other local and 
temporary, which is incident to aliens also. Every offence 
therefore more immetliaiely affecting the royal person, his 
crown, or dignity, is in some degree a breach of this duty of 
aUegiaiice, whether natural and innnle, or local and acquired 
by residence: and the^ may be distinguished into four 
kinds; 1. Treason. 2. Felonies injurious to the king's pre- 
rogative, 3, Praemunire* 4. Other misprisions and con- 
tempt£« Of which crimes^ the first and principal is that of 
trmsm* 



[ 75 3 Treason, proditio^ m if s very name (which is borrowed 

L from the French) imports a betraying, treachery, or breach 
of faith. It therefore happens only between allies, saith the 
Mirror^: for treason is indeed a general appellation, made 
us€ of by the law, to denote not only oflences against the 
» Book L eh. la ^ «, L | 7; 
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king and government, but also that accumulation of guilt 
which arises whenever a superior reposes a confidence in a 
subject or inferior, between whom and himself there subsists 
a natural, a civil, or even a spiritual relation, and the infe- 
rior so abuses that confidence, so forgets the obligations of 
duty, subjection, and allegiance, as to destroy the life of any 
such superior or lord ^ • ( 1 ) This is looked upon as proceeding 
from the same principle of treachery in private life, as would 
have urged him who harbours it to have conspired in public 
against his li^e lord and sovereign; and therefore for a wife 
to kill her lord or husband, a servant his lord or master, and 
an ecclesiastic his lord or ordinary : these, being breaches of 
the lower alliance, of private and domestic faith, are de- 
nominated ^^1/ treasons. But when disloyalty so rears its 
crest, as to attack even majesty itself, it is called by way of 
eminent distinction high treason, altaproditioj being equiva- 
lent to the crimen laesae majestatis of the Romans, as Glanvil*' 
denominates it also in our fjiglish law. 

As this is the highest civil crime, which (considered as a 
member of the community) any man can possibly commit, 
it ought therefore to be the most precisely ascertained. For 
if the crime of high treason be indeterminate, this alone (says 
the president Montesquieu) is sufficient to make any govern* 
ment degenerate into arbitrary power®. And yet, by the 
ancient common law, there was a great latitude left in the 
breast of the judges to determine what was treason, or not 
so : whereby the creatures of tyrannical princes had oppor- 
tunity to create abundance of constructive treasons ; that is, 
to raise, by forced and arbitrary constructions, offences into 
the crime and punishment of treason which never were sus- [ 76 3 
pected to be such. Thus the accroaching^ or attempting to 
exercise, royal power, (a very uncertain charge,) was in the 
21 £dw. III. held to be treason in a knight of Hertfordshire, 
who forcibly assaulted and detained one of the king's subjects 

^ LL. AOfredL c.4. Aethdtt, c. 4. « 1.1, c,2. 

CamUL c. 54. 61. « Sp.L. b.l2. c.7. 



( 1) The eiprestions in the laws referred to are, vUa regif uttidiari, tfuidki 
domino facere^ regi vd domino MuiiarL So that not merely to destroy the 
life, but to attempt so to do, wt^ treason, and that as it should seem equally 
in petit as in high treafon. See ¥^lkins, pp. 55. 57. 14S. 
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till he paid him BOlJt m crime, it must be ownedj well deserv- 
ing of punishment; but which seems to be of a complexion 
very different tVom that of treason^ (2) Killing the king's 
lather* or brotherj or even his messenger, has also fallen under 
the same denomination ^. The latter of which is almost as 
tyrannical a chictrine as that of the imperial constitution of 
Arcadius and HonoriuSj which determines that any attempts 
or designs against the minister!^ of tlie prince shall be trea- 
son**, Bui, howeverj U> prevent the inconveniences which 
began to ari^e in England from this multitude of cnnstructire 
treasons^ the statute 25 £dwr III. e^*2. was made ; which de- 
fines what offences only for the future should be held to be 
treason ; in like manner as the lex Jidia majestath among the 
Romans, promulged by Augustus Caesar, comprehended all 
the antient laws that had before lieen enacted to punish 
transgressors against tlie state K This statute must therefore 
be our text and guide» in order to examine into the several 
species of high treason. And we shall find that it compre- 
hends all kinds of high treason under seven distinct branches, 

1. ** When a man dotli compass or imagine the death of 
** our lord the king, of our lady his queen, or of their eldest 
" son and heir*'' Under this description it is held that a 
queen regnant (such as queen Elizabeth and queen Anne) is 
within the words oi the act, l^eing invested with royal power, 
and entitled lo the allegiance of her subjects^ : but the hus* 
band of such a queen is^ not comprised within these words, 
[ 77 ] and therefore no treason can be committed against him''. 
Tlie king here intended is tlie king in possession, without 

' ] Hd. P. C. ao* «^<rrufn« puntn jvrm mhmimijipm fui~ 

* BrttLt^SS. ] Hawk. P, C-c. 17* *.K d^m^ uipoiA mq^ath mu, ghditf /*w- 

^ Qui de neee ^itorum Uluatriuatt yui t^ur, humiM i^um nmnihts JImcii ftcisirit ^d* 

mm i Hit et eonrndoriit im^ro inttn ir rtl ^ h|l> tiictk. { Cad* . ». 5. } 

naformn fCSam \tmm etipn ;j«rji Cf^toru * Ortvin- OHgA. %S-%* 

nottri mni) vel rvjudiUi jmttretnot fvi J 1 HaI' P. C« 101- 

mulktU noUfCum, Ctigiimtrii . {eodrm * a In«t,7. 1 H*l* P.C. 106* 



(») \l waj* thia judgment i/^Iiich ieemit to tavt led fa tfic ftatute of 
treaiotii ; a petition, in consequence of it, was prc*i?iited In the uime yeir 
hf til a ConunoTtft^ praying tor n d«^lanidon in PorliAiiicat, what \% %ht dc- 
cr0a4:liii)cnt of ro)al (>ower i mid though thtt ir»» then evafively ■niwerrJ, 
yet the Oinnmn^ uUimtttely lurcecded. Reevei'* Hi^ofy ot the Englbh 
L«W| Yol. ii. p« 450. 
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any respect to his title : for it is held, that a king de facto and 
not de jurCi or^ in other words, an usurper that hath got pos- 
session of the throne, is a king within the meaning of the 
statute : as there is a temporary allegiance due to him, for 
his administration of the government, and temporary protecr 
tion of the public : and therefore treasons committed against 
Henry VI. were punished under Edward IV., though all the 
line of Lancaster had been previously declared usurpers by act 
of parliament. But the most rightfid heir of the crown, or kiag 
de jure, and not defactOy who hath never had plenary posses- 
sion of the throne, as was the case of the house of York during 
the three reigns of the line of Lancaster, is not a king within 
this statute against whom treasons may be committed.* And 
a verj' sensible writer on the crown law carries the point of 
possession so far, that he holds™, that a king out of possession 
is so far from having any right to our allegiance, by any other 
title which he may set up against the king in being, that we 
are bound by the duty of our allegiance to resist him. A 
doctrine which he grounds upon the statute 1 1 Hen. VIL c. L* 
which is declaratory of the common lai^i^ and pronounces all 
subjects excused from any penalty of forfeiture, which do 
assist and obey a king de facto. But, in truth, this seems to 
be confounding all notions of right and wrong ; and the con- 
sequence would be, that when Cromwell had murdered die 
elder Charles, and usurped the power (though not the name) 
of king, the people were bound in duty to hinder the son's 
restoration : and were the king of Poland or Morocco to in- 
vade this kingdom, and by any means to get possession of 
the crown, (a term, by the way, of very loose and indistinct 
signification,) the subject would be bound by his allegiance to 
fight for bis natural prince to-day, and by the same duty of 
all^iance to fight against him to-morrow. The true distinc- 
tion seems to be, that the statute of Henry the seventh does 
by no means command any opposition to a king de jure; C 78 ] 
but excuses the obedience paid to a king de facto. When 
therefore an usurper is in possession, the subject is excused 
and justified in obeying and giving him assistance: otherwise, 
under an usurpation, no man could be safe : if the lawful 
. prince had a right to hang him for obedience to the powers 

> 3 Inrt.7. I Hd. P.C 104. » 1 Hawk. P.C. c. 17. 1. 16. 
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in beiDg, as the usurper would certaiuly do for disobedience. 
Nay, farthers as the mass of people are imperfect judges 
of title, of which in nil cases possession is jrrimujhcu' evi^ 
dencej the law compels no man to yield obechence to th»t 
prince) whose right is by want of possession rendered uncer- 
iain and disputable, till Providence shall thtuk fit to interpose 
his favour, and decide the ambiguous claim : and, therefore, 
till he is entitled to such allegiance by |K>ssessiont no treason 
CiiD bo committed against him. X^gtly, a king who has re* 
s^igned his crown, such resignation being admitted and ratified 
in parlianienc, is, according to sir Matthew Hale, no longer 
tlie object of treason "- And the same reason holds, in case 
a king abdicates the government ; or, by actions subversive 
of the constitution, virtually renounces the authority which 
he claims by that very constitution : since, as was formerly 
observed ^, when the fact of abdication is once established^ 
and determined by the proper judges, the consequence ne« 
oessarily follows, that the throne is thereby vacant, and he is 
no longer king. 

Let us next see, what is a compamfig or imaginifig the death 
of the king, &c. These are synonymous terms ; the word 
comjHM&s signifying the purpose or design of the mind or wiJl^, 
and not, as in common speech, the carrying liuch design to 
effect**^ And therefore an accidental stroke, which may 
mortally wound die sovereign, j^er injbrtuniumj without any 
traitorous intent, is no treason : as was the case of sir Walter 
T^TTel, who, by the command of king William Eufus shoot- 
ing at a hart, the arrow glanced against a tree, and killed tlie 
[ 79 3 king upon the spot/ But, as this compassing or imagining ia 
an act of the mind, it cannot possibly fall under any judicial 
cognizance, unless it be demonstrated by sonic open, or ot%T^, 
act.(S) And yet the tyrant Dlonysius is recorded' to have 

■ 1 HaL F.C« 104* itratiKl tij some evident b^ wu csqudtf 

« VoM. pag. Sl^. penal u homicide ii&^lf. (3lnst.J«) 
^ Bjr the uitient law ^^mpamng or m- '^ 1 Hal. P, C. 107. 
tending the death v^ mny man; demon- ' » Imt. 6* 

(s) Slill k iA thia act of tbc miDci, whidi i» the subftAntivc tnriiiGn, and 
imisl be thai-ged lo be so m the indictment ; tbe oFcrt netn arc the mewiii 
bjr whteh tbe «ct of the mind become« capable of [iroof, and u proved, 
f^ante, p.5S. Fofter,i94. Wiih regard to T^rtel^ I hardly know 

whether 
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executed a subject, barely for dreaming that he had killed 
him ; which was held of sufficient proof, that he had 
thought thereof in his waking hours. But such is not the 
temper of the English law; and therefore in this, and the three 
next species of treason, it is necessary that there appear an 
open or aoert act of a more full and explicit nature, to convict 
the traitor upon. The statute expressly requires, that the 
accused ^^ be thereof upon sufficient proof attainted of some 
** open act by men of his own condition.''. Thus, to provide 
weapons or ammunition for the purpose of killing the king, is 
held to be a palpable overt act of treason in imagining his 
death. ^ To conspire to imprison the king by force, and move 
towards it by assembling company, is an overt act of com- 
passing the king's death ^ ; for all force, used to the person of 
the king, in it's consequence may tend to his death, and is a 
strong presumption of something worse intended than the 
present force, by such as have so fiir thrown off their bounden 
duty to their sovereign ; it being an old observation, that there 
is generally but a short interval between the prisons and the 
graves of princes. There is no question, also, but that taking 
any measures to render such treasonable purposes effectual, as 
assembling and consulting on the means to kill the king, is a 
sufficient overt act of high treason.* 

How far mere wyrds^ spoken by an individual, and not 
relative to any treasonable act or design then in agitation, shall 
amount to treason, has been fimnerly matter of doubt We 
have two instances in the reign of Edward the fourth, of pei^ 
sons executed for treasonable words: the one a citizen of [ gO ] 
London, who said he would make his son heir of the crawn^ 
being llie sign of the house in which he lived ; the other a 

* 3 Inst. 12. "^ I Hawk. P.C. o. 17. i. 9. 1 HaL 

« 1 Hal. P.C.109. P.C.119. 



whether it is worth observing, that it is extremely doubtful if he was 
the author of William's death. There was no evidence against him ; and long 
after he had ceased to have any thing to hope or fear from the discovery, 
he swore that he never saw the king on the day of his death, or entered 
that part of the forest in which he fell. There are several cireumitanoea 
which make it probable diat William djd not perish by an aeddentai 
y/roaad, and ctetiUy if Tyrrel was a traitor, he (tid not reap the fruits oif 
his treason. See Lingard's and Turner's Histories. 
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gentleman, whose favourite buck the king killed in huntiTig, 
whereupon he wished it, horns and alt, in the king's belly. 
Tliese were esteemed hard cmQB : and the chief justice Mark- 
Lam rather chose to leave his place than assent to the latter 
judgment,"" But now it seems clearly to be agreed, that by 
the common law and the statute of Edward IH, words spoken 
amount only to a higli misdemesnor, and no treason* For 
they may be spoken in heat, without any intention, or be mis- 
taken, perverted, or mis- remembered by the hearers ; their 
meaning depends always on their connection with other w^ords, 
and things ; they may signify differently even according to 
the tone of voice with which they are delivered; and some- 
times siJenee itself is more expressive than any discourse. As 
therefore there can be nothing more equivocal and anVblguous 
than words, it would indeed be unreasonable to make them 
amount to high treason. And accordingly in 4 Car* I. on a 
reference to all tlie judges, concerning some very atrocious 
words spoken by one Pyne, they certified to the king, ** that 
** though the words were as wicked as might be, yet they 
** were no treason : for unless it be by some particular statute;^ 
no words will be treason,"^ (3) If the words be set down in 
writing, it argues more deliberate intention : and it has been 
held that writing is an overt act of treason ; for saibere est 
agere. But even in this case the bare words are not the trea- 
son, but the deliberate act of writing them* And such writing, 
though unpublished, has in some arbitrary reigns convicted 
it*3 author of treason : particularly in the cases of one Peachum, 
clergy man* for treasonable passages in a sermon never 
preached^; and of Algernon Sydney, tbr some pa|)ers found 
in his closet; which, had they been plainly relative lo any 
previous formed design of dethroning or murtlering the king, 
might doubtless have been properly reatl in evidence as overt 
acts of that treason, wliich was specially laid in the indictmenu* 
But being merely speculative, without any intention (so far as 



* lHaJ.P,CJI5. 






in) Thif njuft be iindefiUXKl of tuch wordt m vn dmcnbed in the be* 
gmninji of the pftragniph, \omt wtiftlii " tiot relative to any tfnitOT)ttbl& 
net or tlcsigfi then in ii^'Ttfidon.** Far wordt of advice, or pcrbUft«ioti, aad 
ftll coaiultAiiotii for ilii; tf»»toroii« purpofes before metiiioaed are certainly 
overt acts of treacoa, Fofi, ffoa. 
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appeared) of making any public use of them^ the convicting' 
the authors of treason upon such an insufficient foundation 
has been universally disapproved. Peachum was therefore 
pardoned : and though Sydney indeed was -executed, yet it 
was to the general discontent of the nation ; and his attainder 
was afterwards reversed by parliament There was then no 
manner of doubt, but that the publication of such a treason- 
able writing was a sufficient overt act of treason at the common 
law ^ ; though of late even that has been questioned. (4) 

2. The second species of treason Is, " if a man do violate the 
*^ king^s companion, or tlie king's eldest daughter unmarried, 
" or the wife of the king's eldest son and heir/* By the king's 
companion is meant his wife ; and by violation is understood 
carnal knowledge, as well without force, as with it : and this 
is high treason in both parties, if both be consenting; as 
some of the wives of Henry the eighth by &tal experience 
evinced. The plain intention of this law is to guard the 
blood royal from any suspicion of bastardy, whereby the 
succession to the crown might be rendered dubious (5) : and, 

*» 1 HaL p. CI 18. 1 Hawk. P. C. c. 17. 



• (4) The queen in this first species of treason, means the queen consort, 
and extends to a wife defactOf but only during coverture : there is no 
doubt that a queen divorced a vinculo matrimonii is not within the statute; 
whether a diTorce a menta et ioro only would exclude seems doubtfiil ; 
the term in the statute is madame ta eompaigne. Under the words 
" eldest son and heir," is included, whoever shall be the eldest son and 
heir apparent to a king or queen regnant at the time of the treason done. 
What will be an overt act of compassing the death of dtber of these p^- 
sqns, must be determined, not precisely on th« same principles which have 
been laid down respecting the king or queen regnant ; the attempt must 
be upon tAeir pertons, not merely against their state and dignity. Lord 
Hale defines it thus, where a man without due process of law expressly com- 
passeth the wounding or death of them. H.P.C. 1 28. 1 East. P. C. c. 2. s.lO. 

(5> Mr. Christian points out the insufficiency of this reason ; the chil- 
dren of the second, and every other son would succeed to the crown be* 
fore those of the eldest daughter, and yet their wives are not protected ; 
her chastity too is only guarded i«hile she remains unmarried, and while 
any child she might bear could not inherit. Dr. Lingard supplies a con- 
jecture, which at least is ingenious, and free from the same objections. 
The king, as feudal lord, might demand an aid from his tenants at the mar- 
riage of his eldest daughter, and at the marriage of her only; of course he was 
the less likely to marry her, if she was deflowered ; and this may have been 
the cause of inserting her name specially. Hist, of Engl. iv. 155. 
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therefore, when this reason ceases, the law ceases with it ; for 
to violate a queen or princess-clo wager is held to be no trear- 
son^ I in like manner as, by the feodal !aw^ it was a felooy 
and attended with a forfeiture of the fief, if tlie vassal vitiated 



the wife or daughter of his lord"^ 
vitiated liis widow,^ 



but not so, if he only 



3, The third species of treason is, ^* If a man do Ie%'y war 
** against our lord the king in his realm." And this may be 
done by taking arms, not only to dethrone the king, but under 
[ 82 ] pretence to reform reHgion* or the laws, or to remove evil 
connsellors, or other grievances whether ' real or pretended/ 
For the law does not, neitlier can it, permit any private man, 
or set of men, to interfere forcibly in matters of such high 
importance; especially as it has established a sufficient power, 
for these puiposes, in the high court of parhanient : neither 
does the constitution justify any private or particular resist- 
ance for private or particular grievances ; tliough in cases of 
national oppression the nation has very justifiably risen as one 
man, to vindicate the origmal contract subsisting between the 
king and bis people. To resist the king's forces by defending 
a castle against them, is a levying of war ; and so is an insur- 
rection with an avowed design to puil down ail inclosures, 
all brothels, and the like; the universality of the design 
making it a rebellion against the state^ an usurpation of the 
powers of government, and an insolent invasion of the king's 
audiority.* But a tumult, with a view to pull down a particular 
house, or lay open a particular inclosure, amounts at most to 
a riot ; this being no general defiance of public government. 
So, if two subjects quarrel and levy war t^alnst each other, 
(in that spirit of private war, which prevailed all over 
Europe^' in the early feodal times,) it is only a great riot and 
contempt, and no treason* Thus it happenctl between the earb 
of Hereford and Gloucester in 20 Exlw. I. who raistnl each a 
little army, nn<l committed outrages upon each other's land% 
burning houses, attended with the loss of many lives : yet this 
w^as held to be no high treasonj but only a great miMlemesnor.* 
A bare conspiracy to levy war does not amount to this species 
of treason; but (if particularly pointed at the person of the 

' F«wl. /* 1 r i.S^ ^ Kobtrtttm Gli.¥. i. 4^> 286. 

' mt. UMl. * I H*l. P*C. IS6- 
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king or his government) it &]ls within the first, of o^mpassing 
or imagining the king^s death. ^ (6) 

4. ^^ If a man be adherent to the king's enemies in his 
*^ reahn, giving to them aid and comfort in the realm, or else- 
*^ where," he is also declared guilty of high treason. This 
must likewise be proved by some overt act, as by giving them 
intelligence (7), by sending them provisions, by selling them 
arms, by treacherously surrendering a fortress, or the like.' 
By enemies are here understood the subjects of foreign [ 83 1 
powers with whom we are at open war. As to foreign pirates 
or robbers, who may happen to invade our coasts, without 
any open hostilities between their nation and our own, and 
without any commission from any prince or state at enmity 
with the crown of Great Britain, the giving them any assist- 
ance is also clearly treason ; either in the light of adhering to 
the public enemies of the king and kingdom ", or else in that 
of levying war against his majesty. And, most indisputably, 

kSliMt.9. FoMer^Sl 1.213. >Sliist.ia "> Foster, SI 9. 

(6) By the 36 G. 5. c. 7. (enacted only for the late king's life^ but as to 
this purpose^ made perpetual by the 57 0. 3. c. 6.) it is provided thitt if 
any one within the realm, or without, shall compass or intend death, de^ 
stniction, or any bodily harm tending thereto, maiming, or wounding, 
imprisonment, or restraint of H. M., or to depose him from the style, 
honour, or kingly name of the imperial crown of these realms, or o levy 
war against him within this realm, in order by force or constraint, to ooiik 
pel him to change his measures or coiusels, or in order to put any con- 
straint upon, or intimidate both, or dther house of parliament, or io 
move or stir any foreigner with force to invade this realm, or any of his 
majesty's dominions, and such compassing or intentions shall express by 
publishing any printing or writing, or by any other overt act ; bdng con* 
victed thereof upon the oaths of two witnesses upon trial, or otherwise, by 
due course of law, such person shall be adjudged a traitor, and suff^ 
death, and forfeit as in cases of high treason* Perhaps all the o£fences 
enumerated in this statute, were already chargeable as overt acts of com- 
passing the death of the king; but this makes them substantive treasons; 
and thereby (to use the words of Abbott C. J.), " the law is rendered more 
clear and plain, both to those who are bound to obey it, and to those who 
may be engaged in the administration of it/' Charge to the grand jury 
on the special commission, March 87, is 20. 

(7) The intelligence need not actually reach the enemy Mr. J. Foster 
obs^ves, that the bare sending money or provisions, or sending intelli- 
gence to rebels or enemies, which in most cases is the most effectual aid 
that can be given them, will make a man a traitor, though the money or 
intelligence should happen to be intercepted. P. 217. 
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the same acts of adherence or aid, which (when applied to 
foreign enemies) will constitute treason under this branch of 
the statute, will (when alforded to our own fellow-subjects in 
actual rebellion at home) amount to hi|Th treason under the 
description of levying war against the king^ " But to relieve 
a rebe!^ fled out of the kingdom, is no treason : for the statute 
is taken strictlvj and a rebel Is not an enefm/ ■ an enemy 
being always the subject of i>ome foreign prince, and one who 
owes no allegiance to the crown of England*" And if a per- 
son be under circumstances of actual force and constraint, 
through a well-giounded apprehension of injury to his life or 
person, this fear or compulsion will excuse his even joining 
with either rebels or enemies in the kingdom, provided he 
leaves thera whenever he hath a safe opportunity, "^ (8) 

5* " If a man counterfeit the kin|f s great or privy seal," 
this is also high treason. But if a man takes wax bearing the 
impression of the great seal off from one patent, and fixes it 
on another, this is held to be only an abuse of the seal, and 
not a counterfeiting of it : as was the case of a certain chaplain, 
who in such manner framed a dispensation for non-residence, 
But the knavish artifice of a lawyer much exceeded this of the 
divine- One of the clerks in chancery glewed together two 
pieces of parchment ; on the uppermost of which he wrote 
a patent, to which be regularly obtained the great seal, the 
f: 84 ] label going through Ijodi tlie skins. He then dissolved the 
cement j and taking off the written patent, on the blank skin 
wrote a fresh patent, of a different import from the former, 
and published it as true. This was held no counterfeiting of 
the great seal, but only a great misprision ; and sir Edward 
Coke p mentions it with some indignation, diat the party was 
living at diat day^ {9} 



I 



tS) But an appreJienwon, though ever $o wellgTouBdcd^oriimrii^ bouses 
burot, or csiate« watted, or cattle ile^troved, or of any other mischief of 
I he Eke kiDd, will not cxcme in the eate of joming ntid tn arching with 
rebeli of eoemi ei. Foster^ 217, 

(9) Efcn afker the niaking, and driiverv of a new »eiil, mid the breaking 
of the old one, it ii high treoson to countcrfdt the? liitter, and Hpply il to 
nn inftrument of no date, or of a dftte when it was in u»e. I Hnle, 1 1. P. C. 1 TT 
To conitituie the o Hence, however, in any cane, tlierc ntu»t be an acttiiJ 
a|ipUcatioa of the counterfeit » so lu to j>rotiiice nn impression in tokti* 

mofi? 
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6. The sixth species of treason under this statute, is ^' if a 
^ man counterfeit the king's money ; and if a man bring false 
*< money into the reahn counterfeit to the money of England, 
'< knowing the money to be false, to merchandize and make 
" pajrment withal/' As to the first branch, counterfeiting 
the king's money ; this is treason, whether the false money be 
uttered in payment or not. Also if the king's own minters 
alter the. standard or alloy established by law, it is treason. 
But gold and silver money only are held to be within the 
statute. "> With regard likewise to the second branch, im- 
porting foreign counterfeit money, in order to utter it here ; 
it is held that uttering it, without importing it, is not within 
the statute.' But of this we shall presently say more. (10) 

"i 1 Hawk. P. C. c. 17. s. 57. ' iHd. c. 17. «. 83. 1 Hal.P.C.2Sl. 

monj of some writing ; the mere making a seal similar to the original, 
though with intent so to apply it, is only a compassing to counterfeit, 
and punishable as a misdemeanour. Ibid. 183. 

(10) Other important questions arise upon this clause of the statute, which 
it may be convenient to notice shortly in this place. 1st. What is the extent 
of the term, ** king's money?'* Before the union with Ireland, this point was 
much discussed in respect of gold and silver money coined and issued in 
that kingdom ; and the better opinion seems to have been upon principle, 
and the comparison of this with later statutes, that such money was king's 
money, and the counterfeiting of it high treason. The arguments upon 
which this conclusion is founded, will apply equally to the case of money 
coined by the king's authority in any other part of his dominions, and not 
restrained in its circulation to that part. There is certainly this diffi- 
culty attending this conclusion, that a person may have no knowledge that 
the money he so counterfeits is the king's money, and therefore may incur 
the penalties of high treason unwittingly; at the present day, indeed, 
there is no hardship in this, for later statutes have made the counterfeiting 
even of foreign coin, whether current or not, in this realm, highly penal, 
and the man who does an act, which he knows to be illegal, cannot com- 
plain, if it involves him in consequences more serious than he anticipated. 
But as these statutes cannot be taken into the account in a question on 
an older statute, the only answer which the difficulty seems to admit of, is 
that legally the subject is bound to know the king's coin ; and that the same 
ignorance might in fact subsist, either as to very ancient, or very recent 
coins, issued in England itself, and yet there can be no doubt that the act 
itself of counterfeiting them would be high-treason. 

2d. What is the meaning of the term, *• money of England ?" And it is 
said, that by this, is to be understood all such money as is coined and 
issued by the authority of the crown of England, in any part of the domi- 
nions of England ; for the law would be inconsistent, unless the second 
clause made it treason to import the same counterfeit money, which the 
first had made it treason to counterfeit. It is obvious, however, that this 

argument 
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7i The last species of treason ascertained by the statute^ is 
*' if a man slay tlie clianceilor, treasurer, or the king's justices 
** of the one bench or the other» justices in eyre, or justices of 
** assize, and all otiier justices assigned to hear and determine, 
** being in their places doing their offices." These high 
magistrates, as they represent tlie king's majesty during the 
execution of their offices, are therefore for the time equally 
regarded by the law< But this statute extends only to the 
actual killing of thenx, iind not wounding, or a bare attempt 
lo kill them. It extends nlso only to the officers therein 
specified ; and therefore the barons of the exchequer, as 
such, are not witWn the protection of this act": but the 
lord keeper or commissioners of the great seal now seem to 
be within it, by virtue of tlje statutes 5 Eliz. c, 1 8. and 1 W* 
&M- c*2L (H) 

• I H»LP.C33t. 

argument admits oradifTerent appltcanony and the reitricCed term, ** money 
of England," may as well lie uaed to reatr&in the general lenn^ ** king's 
money " as this l&tter to enliU"i;e the former, 

Jd, From what place must the importation tie ? And b» to this, 
it was dcternnneil very eiirl^v thai an importation from Ireland, then an 
independent member of the crown, woa not within the statute, l>uc ihm the 
clause was levelled against importation^ ivhrre the counterfeiting itself was 
not punishable, that h, where it took phice in the dominions of another 
sovereign* And it h now understood, that the same rule ex lends to ei^* 
elude all the plantations and dominions of England, where the same \aw% 
are in farce, by which the counterfeiter himself is piinishable. 

4th. A fourth question antos noc only upon Ihi^, but all the statutes on 
the wime suhject ; nutnely, what d^reo of resemblance to the true coin in 
the counterfeit piece, is necessary to con!>litute the oBfence of counter- 
fcitinjf ? This k a question of fact, but the principle «eems to be diat thero 
mn«t he rescniblance enough to give the coin ckcuialjon, and impoie upon 
the world gencrdly, but that the resemblance need not be perfect. Thus, 
where the counterfeit iniprefsions were e^tatt, but in one case, the coin 
was not rounds and in another there was an awkward rougllACii upon the 
edgci, so that the coins would lie taken by nobody, it WM lldd that the 
ofl^nce« were not complete. And on the other hand^ where the counterfeit 
shilling wa* " quite smooth, wiihoul the smallest vcftige of cither head or 
tail/' but at the fcaii^e tinic was very like tli£r*e ^hilUngt, the impression on 
which had been worn away by time, and might have been n*iidijy taken by 
ordiimr}' persons for awh, theofence wa« held to he sufficrientljr commitled, 
Varley's cose. Wootdridge*s case, Leach, 76. 30S. Wilson^ cuie, l^each, ^85, 
Ea*t*i R C. cJv, tft. 4, S,«i 

(11) Although it ift part of the commifiMon of jn^ticci of the peace, to 
b<nr and dcterminL* certain felonk-^ they nre not within the ttalute, which 
oppti^ to fuch jitfeticef only m have a conufttificni of oyer and tenniilf r^ a« 
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Thus careful was the legislature, in the reign of Edward 
the third, to specify and reduce to a certainty the vague notions 
of treason, that had formerly prevailed in our courts. But 
the act does not stop here, but goes on. '^ Because other 
<^ like cases of treason may happen in time to come, which 
'< cannot be thought of nor declared at present, it is accorded, 
^^ that if any other case supposed to be treason, which is not 
^^ above specified, doth happen before any judge ; the judge 
^ shall tarry without going to judgment of the treason, till the 
'^ cause be shewed and declared before the king and his parlia- 
^^ ment, whether it ought to be judged treason or other 
^ felony." Sir Matthew Hale^ is very high in his encomiums 
on the great wisdom and care of the parliament, in thus keep- 
ing judges within the proper bounds and limits of this act, by 
not suffering them to run out (upon their own opinions) 
into constructive treasons, though in cases that seem to them 
to have a like parity of reason, but reserving them to the 
decision of parliament. This is a great security to the public, 
the judges, and even this sacred act itself; and leaves a 
weighty memento to judges to be careful and not over-hasty in 
letting in treasons by construction or interpretation, especially 
in new cases that have not been resolved and settled. 2. He 
observes, that as the authoritative decision of these casus omissi 
is reserved to the king and parliament, the most regular way 
to do it is by a new declarative act ; and therefore the opinion 
of any one or of both houses, though of very respectable 
weight, is not that solemn declaration referred to by this act, 
as the only criterion for judging of future treasons. 

In consequence of this power, not indeed originally granted 
by the statute of Edward III., but constitutionally inherent in 
every subsequent parliament, (which cannot be abridged of 
any rights by the act of a precedent one,) the legislature was 
extremely liberal in declaring new treasons in the unfortunate 
reign of king Richard the second ; as, particularly the killing 

« 1 Hal. P. C. 259. 

the prindpaldengnadon of their office, l Hale, H. P. C. 351. With respect 
to the exdiuion of the barons of the exchequer, there is some disagreement 
among the text writers. Lord Hale, in the passage referred to, takes no 
particular notice of the case, but merely says that the statute extends 
to no other officers than those named* For the operation of the statutes 
of Elizabeth, and William and Mary, see Vol. III. p. *7, 48. «. ( 10). 
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of an embassftdor was made so i which seems to be founded 
upon belter reason than the nudtitude of other points, that 
were then strained up to this high offence : tlie most arbitrary 
and absurd of all which was by the statute 21 Ric.IL c*3,» 
which made the bare purpose and intent of killing or deposing 
the kingi without any overt act to demonstrate itj high treason- 
And yet so little effect have over-violent laws to prevent any 
crime, that within two years afterwards tliis very prince wbs 
both deposed and murdered. And in the first year of his 
successor's reign, an act was passed ", reciting, " that no mitn 
** knew liow he ought to behave himself, to do, speak» or SBy^ 
** for doubt of such pains of treason ; and therefore it was 
'* accorded, that in no time to come any treason be judge<l 
** otherwise than wtLs ordained by the statute of king Edward 
** tlie third,'" This at once swept away the whole load of ex- 
trsiragsiit treasons introduced In the time of Richard the second. 

But afterwards* between the reign of Heniy the fourtli 
and Queen Mar^', and particularly in the bloody reign of 
Henry the eightli, I he spirit of inventing new and strange 
treasons was revived; among whicli we may reckon the 
offences of clipping money ; breaking prison or rescue, when 
the prisoner is committed for treason (12); burning houses to 
extort money ; stealing cattle by Welshmen ; counterfeiting 
foreign coin ; wilful poisoning; execrations against tlie king, 
calling him opprobrious names by public wTiting ; counter* 
fetting the sign manual or signet; refusing to Abjure the 
pope; deflowering or marry ing^ without tlie royal iicence^ 
any of the king's children, sisters, aunts, nephews, or nieces | 
bare solieitation of the chastity of the queen or princess, or 
advances made by themselves; marrying with the king, by a 
woman not a virgin, without previously discovering to him 
such her unchaste life ; judging or believing (manifested I by 
any overt act) the king In have been lawfully married to Ann 
i>f Cleve; derogating from the king's royal style and title i 
impugning \m supremacy ; and assembling riotously to the 
[ S7 ] number of twelve, and not dispersing upon proclanmtion : 
all which new-fangled treasons were totally abrogated by the 
stutute I Mur* c- K which once more reduced all treasons to 
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the standard of the statute 25 Edw. III. Since which time, 
though the legislature has been more cautious in creating new 
offences of this kind, yet the number is very considerably in- 
creased, as we shall find upon a short review. (IS) 

These new treasons, created since the statute 1 Mar. c. 1. 
and not comprehended under the description of statute 
25 Edw. I II., I shall comprise under three heads. 1. Such 
as relate to papists. 2. Such as relate to falsifying the coin 
o^ other royal signatures. 3. Such as are created for the 
security of the protestant succession in the house of Hanover. 

1. The first species, relating to papists^ was considered in 
a preceding chapter, among the penalties incurred by that 
branch of non-conformists to the national church ; wherein 
we have only to remember, that by statute 5 Eliz. c.l. to de- 
fend the pope's jurisdiction in this realm is, for the first time, 
a heavy misdemesnor : and, if the offence be repeated, it is 
high treason. Also by statute 27 Eliz. c.2. if any popish 
priest, bom in the dominions of the crown of England, shall 
come over hither from beyond the s^eas, unless driven by stress 
of weather"", and departing -in a reasonable time''; or shall 
tarry here three days without conforming to the church, 
and taking the oaths ; he is guilty of. high treason. And by 
statute 3 Jac.I. c.4. if any natural-born subject be withdrawn 
from his allegiance, and reconciled to the pope or see of 
Rome, or any other prince or state, both he and all such as 
procure such reconciliation shall incur the guilt of high trea- 

^ Sir T. IUym.S77. « Latch. I. 

(15) The 1 M. c. 1, was, as Mr. Christian has observed, a confirmation 
of a more important statute, I.E. 6. c. 12.; but as in the reign of Edward, 
some new treasons were created, it had also the further effect of repealing 
them. Mary herself, however, created several treasons; the 1 & 8 Ph. & 
M. c. 9. made it treason in principals, procurers, and abettors, for any 
person to have prayed since the commencement of the session, or hereafter to 
pray or desire that God would shorten the queen's days, or take her out of 
the way, or any such malicious prayer amounting to the same effect. Dr. 
Lingard, who is the best authority in such a case, states that the act was 
occasioned by Ross, a celebrated protestant preacher, who openly prayed 
that God would either convert the heart of the queen, or take her out of 
this world. The retrospective clause, which was, perhaps, not strictly 
necesoary, was of course intended to indude the case of Ross. Lingard, 
▼11. f «f . 
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son« Tliese were metttloned under the dins ion before referred 
to, as spiritual offences^ and I now repeat them as teni[x>ral 
ones also ; the reason of dLstlnguishing these overt acts of 
poperj from all others, by setting tlie mark of high treason 
upon them, being certainly on a civile and not on a religious, 
account. For everj^ popish priest of course renounces his 
C S8 ] allegiance to his temporal sovereign upon taking orders ; that 
being inconsistent with his new engagements of canonical 
obedience to ihe pope ; and the same may be said of an ob- 
stinate defence of his authority here, or a fonnal reconciliation 
to the see of Rome, which the statute construes to be a with- 
drawing from one's natural allegiance ; and, tlierefore, besides 
being reconciled ** to the pope," it also adds, " or any other 
*^ prince or state." (14) 



2. With regard to treasons relative to the wm or other 
ro^al sigttatures^ we may recollect that the only two offences 
respecting the coinage, which are made treason by the statute 
25 Edw. I IL, are the actual counterfeiting tiie gold and silver 
coin of this kingtlom ; or the importing such counterfeit mo- 
ney with intent to utter it, knowing it to be false. But these 
not being found sufficient to restrain tht; evil practices of 
coiners and false moneyers, other statutes have been since 
made for tliat purpose. The crime itself is made a species of 
high treason ; as l^ing a breach of allegiance, by infringing 
the king's prerogative, and iissuming one of the attributes of 
the sovereign to whom alone it belongs to set the value and 
denomination of coin made at home, or to fix the currency 
of foreign money : and besides, as all money which bears the 
stamp of the kingdom is sent into the world upon tlie public 
faith, as containing metal of a particular weight and standard, 
whoever falsifies tins is an offender against the state, by con- 
tributing to render that public faidi suspected. (15) And 
upon the same reasons, by a law of the emperor Constan- 
tine^, false coiners were declared guilty of high treason, and 
were condemned to be burnt alive: as, by the laws of 
Athen*!! * all counterfeiters, debaters, and diminishers of the 
current coin were subjectetl to capital punishment. How- 
ever, it must be owned, diat this method of reasoning k a 

' a d* S4. 2, CW, J%t9d. dejhim mmiHh '- 9* ' P^^ Ant. b.1 . &9S* 
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little overstrained ; counterfeiting or debasing the coin being 
usually practised, rather for the sake of private and unlawful 
lucre, than out of any disaffection to the sovereign. And 
therefore both this and its kindred species of treason, that of L ^^ ] 
counterfeiting the seals oi the crown or other royal signatures, 
seem better denominated by the later civilians a branch of the 
crimen falsi or forgery,) in which they are followed by Glan- 
vil*, Bracton^ and Fleta%) than by Constantine and our 
Edward the third, a species of the crimen laesae m^estatiB or 
high treason. For this confounds the distinction and pro* 
portion of offences ; and, by affixing the same ideas of guilt 
upon the man who coins a leaden groat and him who assassi- 
nates his sovereign, takes off from that horror which ought 
to attend the very menti<m of the crime of high treason, and 
makes it more familiar to the subject Before the statute 
25 Edw. III. the o£fence of counterfeiting the coin was held 
to be only a species of petit treason ^ ; but subsequent acts in 
their new extensions of the offence have followed the ^sample 
of that statute, and have made it equally high treason with 
an endeavour to subvert the government, though not quite 
equal in its punishment 

In consequence of the principle thus adopted, the statute 
1 Mar. c. 1. having at one stroke repealed all intermediate 
treasons created since the 25 Edw. III., it was thought expe- 
dient by statute 1 Mar. st 2. c. 6. to revive two species there- 
of, viz. 1. That if any person falsely forge or counterfeit any 
such kind of coin of gold or silver, as is not the proper coin of 
this realm, but shall be current within this realm by consent of 
the crown ; or, 2. shall falsely forge or counterfeit the sign 
manual, privy signet, or privy seal; such offences shall be 
deemed high treason (16). And by stetute 1 & 2 P.& M. c. 1 1. 
if any persons do bring into this realm such Mse or counter- 
feit foreign money, being current here, knowing the same to 
be false, with intent to utter the same in payment, they shall 
be deemed ofienders in high treason. The money referred 

*/.14. C.7. * /.I. C.22. 

M.S.C.S. 51&2. " l-Hal. P. a 224. 

(16) The 7 Ami. c. 21. i. 9. has made it high treason to counterfeit any 
of the seals continued to be used in Scotland according to the 24th article 
of the union. 
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to in these statutes must be such as is abssolutely current her% 
ill all payments, by the king's proclamatfon ; of which iliere 
is none at present, Portugal money being only taken by con- 
L ^^ J sent, as approaching the nearest to onr standard : and falling 
in well enough with our di%1sions of money into pounds and 
shillings ; therefore to counterfeit it is not high treason, but 
another inferior offence. ClippUig or defacing the genuine 
coin waa not hitherto included hi these statutes; though an 
offence equally pernicious to trade, and an equal uisult upon 
the prerogative, as well as personal affront to the sovereign; 
whose very image ought to be had in reverence by all loyal 
subjects. And therefore among the Romans % defacing or 
even melting down the emperor's statues was made treason 
by the Julian law; together with other offences of the like 
sort, accortling to that vague conclusion, " aimdt^ quid simile 
** si admiserhii.'* And now, in England, by statute 5 Eliz* 
ell. clippings wiUihing, rounding, or filing, for wicked gain's 
sake, any of the money of tins realni^ or other money suf^ 
fered to be current here, shall beailjudged to be Ingli treason; 
and by statute 1 8 Eli^. c. I . (because ^^ the same law, being 
** penal, ought to be taken and expounded strictly according 
" to the words thereof, and the like offences not by any equity 
" to receive die like punishment or pains,") the same species of 
offences is therefore described in other more general w ords ; vtz^ 
impairing, diminishing^ fala^itying, scaling, and lightening ; and 
made liable to die same penalties. By statute 8 St 9 W. II L 
c, 26. made peqietual by 7 Ann, c 25- w hoever, without pro- 
per authority, shall knowingly make or mend, or assist in so 
doing, or shall buy* sell, conceal, hide, or knowingly have in 
his pos!jession, any implements of coinage speciBed in the act, 
or other tools or instruments proper only for the coinage of 
money ; or shall convey the same out of the king's mint ; he, 
togetlier widi his counsellors, procurers, aiders, and abettor% 
sh^ll be guilty of high treason, which is by much the severest 
branch of the coinage law. The statute goes on farther, and 
enacts, that to mark any coin on the edges witli letters, or 
otherwise in imitation of those used in the mint; or to 
colour, gild, or case over any coin resembling the current 
coin, or even round blanks of base metal ; shall be consLnied 
high treason. But all prosecutions on this act are to be 

* Wf^ 4a 4.0. 
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commenced within three niontlis after the commission of the 
offence: except those for making or mending any coining 
tool or instrument, or for marking money round the edges ; 
which are directed to be commenced within sis monilis after 
the offence committed^. And, lastly, by statute 15 Geo. I L 
c. 2S. if any person colours or alters any shilling or sixpence, 
either lawful or counterfeitj to make them res|>cctively re- 
semble a guinea or half-guinea ; or any halfpenny or farthing 
to m:ake them respectively resemble a shilling or sixpence ; 
this is also high treason : but the oifender shall t>e pardonetl, 
in case (being out of prison) he discovers and convicts two 
other offenders of llie same kind. 



3. The other new species of high treason is such as is 
craited for tlie security of the protestant succession over and 
above such treasons against the king and government as were 
comprised under the statute 25 Edw, III. For this purpose, 
after the act of settlement w*as made for transferring the 
crown to the illustrious house of Hanover, it was enacted by 
statute 1S& 14 W. IIL c, 3> tbat the pretended prhice of 
Wafesj who was then thirteen years of age, and had assumed 
the title of king James III* should be attainted of high trea- 
son ; and it was made high treason for any of the king*s sub- 
jects, by letters, messages, or otherwise, to hold correspond- 
ence with him, or any person employed by hinij or to remit 
any money for his use, knowing tlie same to be for his ser- 
vice. And by statute 1 7 Geo, II. c. 39- it is enacted, tliat if 
any of the sons of the pretender shall land or attempt to land 
in til is kingdom, or be found in Great Britain, or Ireland, or 
any of tiie dominions belonging to the same, he shall be 
judged attainted of high treason, and suffer the pains thereof. 
And to correspond with them, or to remit money for their 
use, is made high treason, in the same manner as it was to 
correspond with the father. By the statute 1 Ann. st. 2- c. 17- 
if any person shall endeavour to deprive or hinder any per- 
son, being the next in succession to the crown, according to 
the limitations of the act of settlement, from succeeding to 
the crowTi, and shall maliciously and direcUy attempt the 
same by any overt act, such offence shall be high treason* 
And by statute 6 Ann* c, 7. if any person shall maUciously, 
advisedly, and d^ectly, by writbg or printing, maintain and 
' Sttt 7 Ann. c. *2J. 
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afSrm, tliat any otlier pei'son hath any right or title to the 
crown of this reahn, otherwise thai] according to the act 
of settlement ; or that the kings of this realm witli tlxe au- 
thority of parliament are not able to make laws and statu te% 
to bind the crown and die descent thereof; such person shall 
be guilty of high treason* This offence (or indeed maiii'* 
taining thl* doctrine in any wise, that the king and [larlia- 
ment cannot limit the crown) was once before made high 
treason by statute 1 S Eliz. c, I * during the life of tliat prin-* 
cess. And afier her decease it continued a high misdemesnor, 
punishable with forfeiture of goods and chattelst even in the 
most flourishing aera of indek^'iisible hereditary right andjwrr 
tiivinB succession. Bui it was again raised into high treason, 
by the statute of Anne Itefore mentioned, at the time of a 
prryected invasion m favour of the theii pretender; and upoa 
this statute one Matthews, a printer, was convicted and exe- 
cuted in 1719, for printing a treasonable pamphlet^ entitled 
«' mx pojHiU ivx Dei \'* 



[93] 



Thus much for the crime of treason^ or iaesae maJesMiSf 
in all its branches; winch consistSt we may observe, origi- 
nally, in grossly counteracting that allegiance which is due 
from the subject by either birth or residence : tlioughj m 
some instances, the zeal of our legislators to stop the progress 
of some highly pernicious practices has occasioned them a 
litde to depart from this it's prijnitive idea* But of this 
enough ha^^ been hinted already ; it is now time to pass on 
from defming die crime to describing its punishment* 

The punishment of high treason in general is very solenui 
and terrible. U That die ofiender be drawn to the galh>w£, 
and not be carried or walk ; though usually (by connivance \ 
at length ripened by humanity into law) a sledge or hurdle is 
altowefl, to pn^enre the oflender from the extreme torment 
of being dragged on die ground or pavement'. 2* That he be 
hanged by the neck, and then cut down alive. 3. That his 
entmils be taken out, oiid burned, whUe he is yet alive, 4, That 
his head be cut off* 5. That his body be divided into four 
parts* 6. Tliat his head and quarters be at due king's disposal ^ 



« Sute Tr* IX. tim. 
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The king may, a^d often doth discharge all the punish* 
ment, except beheading, especially where any of noble blood 
are attainted. For, beheading being part of the judgment, 
that may be executed, though all the rest be omitted by the 
king's command K But where beheading is no part of the 
judgment, as in niurder or other felonies, it hath been said 
that the king cannot change the judgment, although at the 
request of the party, from one species of death to another ™. 
But of tiiis we shall say more hereafter \ 

In the case of coining, which is a treason of a different 
complexion from the rest, the punishment is milder for male 
offenders ; being only to be drawn and hanged by the neck till 
dead ^. But in treasons of every kind the punishment of wo- . 
men is the same, and different from that of men. For, as the 
decency due to the sex forbids the exposing and publicly 
manning their bodies, their sentence (which is to the full as 
terrible to sensation as the other) is to be drawn to the gal- 
lows, and there to be burned alive ^ (17) 

The consequence of this judgment (attainder, forfeiture, 
and corruption of blood) must be referred to the latter end of' 
this book, when we shall treat of them altogether, as well in 
treason as in other offences. 

Joab was drawn, Bigtban waa banged, ' 1 HaL P.C. 351. 
Judas was emboweUed, and so of Uie ■" 3 Inst 53. 
rest. (3 tnit 211.) " See di. 32. 

° iHaL P. C.851. 

'' 8 HaL P.C 399. 



(llr) By the 50 G. S, c. 48. this punishment of burning women for high 
or petJt treason is abolished, and hanging by the neck is substituted ; and 
by tiie 54G.:3. c.l4«., in all cases of high treason where the punishment 
would have been that first described in the text, the sentence now to be 
awarded is drawing on a hurdle, hanging by the neck till dead, beheading 
and quartering. But after judgment his majesty may, by warrant, under 
the sign manual, countersigned by a principal secretary of state, direct 
that the traitor shall not foe drawn nor hanged, but be beheaded alive, and ' 
may in such warrant direct how tiie body, bead, and quarters, shah ''be 
disposed of. By the FVencfa law high treason, when it oonsbts in an attempt 
or conspiracy agaiait the life or person of the King, is punished as parricide^ 
with the addition of the forfeiture of the party's goods. See post, 20J. n. 
Code penal, l.iH. 1. 1. 8.86. 
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CHAPTER THE SEVENTH. 

OP FELONIES INJURIOUS to the KING's 
PREROGATIVR 



AS, according to the mctliod I have adopted, we are next to 
consider such felonies as are more immediately injurious 
to the king's prerogative, it will not be amiss here^ at our first 
entrance upon this crime, to inqui)^ briefly into the nature 
and meaning offilont/ ^ before we proceed upon any of tlie 
particular branches into which it is divided. 

Felony, in the general acceptation of our English law, 
comprizes every species of crime, which occasioned at common 
taw the forfeiture of hinds or goods. This most frequendy 
happens in those crimes, for which a capital punishment eitlier 
IS or was hable to be inflicted : for those felonies which are 
called clergyable, or to which the benefit of clergy e3Ltend% 
were antiently punished with death, in all lay, or unlearned 
offenders ; though now by the statute-law that punishment \% 
for the first offence universally remitted. Treason itself, says 
Eir Edward Coke% was antiently comprised under the name of 
felony : and in confirmation of this we may obsen-e that 
the statute of treasons, ^SEdw.IIK c.2., speaking of some 
dubious crimes, directs a reference to parliament, that it may 
be there adjudged, ** whether they he treason, or other felony." 
All treasons therefore, strictly speaking, are felonies ; though 
ail felonies are not treason- And to this also we may add> 
that not only all offences, now capital, are in some degree or 
other felony; but that thi!$ ts likewise tite case with some 
other offences which are not punished with death ; as suicide, 
where the party i* already dead ; homicide by chance-medley. 
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or in self-ckfence ; an<i petit Larceny or pilfering ; aJl which 
are {strictly speaking) felonies, as they subject Uie committers 
of them to forfeitures* So that upon the whole the only 
adequate clefiniUon of felony seems to be that which is before 
laid down ; viz, an offence which occasions a total forfeiture 
of either lands, or goods^ or botli, at the common law ; and 
to which capital or other punishment may be su^^eradded^ 
according to the degree of guilt, t 

To explain this matter a little farther : the word fdmit/ or 
JekmiUf is of undoubted feodal originalj being freciucntly to be 
met with in the books of feuds, &c. ; but the derivation of it 
has much puzzled the juridical lexicographers. Prate us j Cal- 
vinus, and the rest : ^me deriving it from the Greek ^tj^o^, 
an impostor or deceiver ; others from the Latin ^falloy JefcUi^ 
to countenance which they would have it called^^forna. Sir 
Edward Coke, as his manner is^ has given us a still stranger 
etymology**; that it is crimen anhuo JeUeo ptrpeiratum^ with a 
bitter or galhsli inclination. But all of them agree in the 
description, that it is such a crime as occasions a forfeiture of 
all the offender's lands or goodsi. And this gives great pro- 
bability to sir Henry Spelman's Teutonic or German deri* 
vation of it'' : in which language indeed, as the word is clearly 
of feodal original, we ought rather to look for it*s signification, 
llian among the Greeks and Romans, Fc-lon then, accord- 
ing to him, IS derived from two northern words ; tm which 
slgniBes {we well know) tlie fief, feud, or lieneficiary estate : 
and U^ which signifies price or value. Felony is therefore 
the same as prctium Jettdi\ the consideration for which a man [ 96 ] 
gives up his fief; as we say in common speech, such an act is 
as much iis your life, or estate, is wortli. In this sense it will 
clearly signify the feodal forfeiture or act by which an estate 
is forfeited, or escheats to the lord. 

To conErm this we may observe, that it is in this sense^ of 
forfeiture to the lord, ihat the feodal writers constantly use it 
For all those acts, whether of a crimijial nature or not, which 
at this fky are generally forfeitures of copyhold estates'*, sire 
styled Jkhnia m the feodal law ; *' scilicet, per qtms /eudnm 
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** amittiiur" ** As, « $t domino d^ermre notii^rU^; si per an" 
" nwn et diem cessatierif in peienda invest itttra s ; ji dominum 
** ejuravcrii^ r, e, n^g^verit $e & domina Jkudvm habere ** ,- si a 
" ihminOf injiismmt wcatde^ terciiaim non comparuerit^ /^ all 
&ese^ with many others, are still causes of Ibrfeimre in our 
copyhold estates, aiwl were denomiOAted feloniei by the feodal 
constitutions. So likewise injuries of a more substantial or 
crimLnal nature were denominated felonies, that is, forfciturear 
as assaulting or beating the lord '^ ; vitiating his wile or daugh* 
ter, " ri donmium cuctirbiiaiferiff i, e^ aim u.rare 0Ut eonai^ 
** tnterit ' ;* * all tliese are esli^nied felonies, and the latter is 
eiepresily so deaomlnated, ** si Jecmii feitmiam^ dominum Jbrte 
* ' cucurbitando ™p*' A nd as these contein pts, or smaller offen ces, 
were felonies, or acts of forfeiture, of course greater crimes, 
as murder and robber}', fell under the same denomination. 
On the other hand, the lord might be guilty of felony, or for- 
feit hjs seignory to the vassal , hy the same acts as the vsisal 
would have forfeited his feud by to the lord. '* Si dominm 
*^ ^ommiseritjckmiam^ perqitam vasailm amidrret fetidum si earn 
** commiseril in domimmtf Jeudi pivpritfatem titam doniiniu 
^^perderr debei^" One instance given of this sort of felony 
in the lord is beating the servant of his vasal, so ns that he 
loses his service ; which seems mefely in the nature of a civil 
iajuiy, so far as it respects the vftfial* And all tJiese felonies 
fi«i« CO be determinetl ^^per iaudamenhmt sive Judicium parimrt 
•* monmT tn the lord's court ; as with us forfeitiarcs of copy- 
bold lands are presentable by the homage in the court^baron* 



Felony, and the act of forfeiture to the lord, being thus 
syoonj-mous terms in the feodal law, we may easily trace the 
t«fiaon why, upon the introduction of that law into England, 
those crtm^ whicli induced such forfeiture or escb^t of lands 
(and, by a small deflection from the original sense, such, as 
induced the forfeiture of goods, also) were denominated felo* 
Thus it was said, tlmt suicide, robbery, and rape, were 
1 1 that i^ the consequence of such crimes was forfeiture ; 
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tm by long use we began to signify by the term of felony die 
actoa] crime committed, and not the pena! consequence- And 
upon this system only can we account for the c^usef why 
treason in antient times was hekl to be a species of felony ; 
viz, because it induced a forfeiture. 



Hence It follows, tliat capital punishment does by no means 
enter into the true idea and definition of felony. Felony 
may be without inflicting capital punishment, as in the cases 
instanced of self-murder, excusable homicide, and petit lar- 
ceny : and it is possible that capital punishments may be 
Inflicted, and yet the offence be no felony; as in case of heresy 
by the common kw, which, Uiough capiud, never worked any 
forfeiture of lands or goods*, an inseparable incident to felony. 
And of the same nature was the punishment of standing 
mute, without pleading to an indictment ; which at the com- 
mon law was capita], but without any forfeiture, and tliere* 
fore such standing mute was no felony. In short, the true 
criterion of felony is forfeiture ; for, as sir Edward Coke justly 
observes ■", in all felonies which are punishable with death, 
the offender loses all his lands in fee-simple, and also his gootls 
and cliattels ; in such as are not so puiiisliable, his goodie and 
chattels only. 

The idea of felony is indeed so generally connected with [ 98 ] 
that of capital punishment^ that we find it hard to separate 
them; antl to this usage the interpretations of the law do now 
conform. And therefore if a statute makes any new offence 
felony, the law^ implies that it shall be punished with death, 
Viz. by hanging as well as witli forfeiture : unless the oftender 
prays the benefit of clergy ; which all felons are entitled once 
to have, provided the same is not expressly taken away by 
statute. And, in compliance herewith, I shall for the future 
consider it also in the same lights as a generical term, in- 
cluding all capital crimes below treason; having premised 
thus much concerning the true nature and original meaning 
of felony, in order to account for tlie reason of those instances 
I have mentioned, of felonies that arc not capital, and capital 
offences that are not felonies : which seem at first view repug- 

"" 3 ln»t.4S. P 1 InsU 39 U 

i 1 Hiwk.PX» C.40. ». 7* 2 Hawk* i^a ipS3» i*iJ4. 
H 4 
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nant to the general klea which we now eHtertmti of felony, as 
a crime to be punished by deatli : whereas properly it is a 
crime to be piinished by forfeiture, and to which death mayi 
or may not be, though it generally is, superadded. 

I PROCEED now to consider such felonies, as are more im^ 
mediately injurious to tlie king's prerogative* These are, 

1. Offences relating to the coin, not amounting to treason* 

2. Offences E^inst the king's council. 3* The offence of 
serving a foreign prince, ** The offence of eniliezzVmg or 
destroying the king's arraour or stores of war- To which 
may be added a fiflh, 5. Desertion from tlie kmg*s armies in 
time of war* 

1. Offences relating to the coith under which may be 
ranked some inferior misdemeanors not amounUng to felony, 
are thus declared by a series of statutes which I shall recite 
in the order of time. And, first, by statute 27 £dw« L c. S. 
none shall bring }>ol lards and croekards, which were foreigti 
coins of base metal j into the realm, on pain of forfeiture of life 
and goods* (I) By statute 9 £klw* III. si. 2. no sterling money 
[ 90 ] si^j^u ^ melted down, upon pain of forfeiture tJiereof- By 
statute n Edw.IIL none shall be so hardy to bring fiUse and 
ill money into the realm, on pain of forfeiture of life and 
member by the persons importing, and the searchers per- 
mitting such importation. By statute 3 Hem V, sL 1. to make, 
coin, buy, or bring into the realm any gally-halfpenee, suskins, 
or dotkins, in order to utter tliem, is felony; and knowingly 
to receive or pay either them or blatiks^ b forfeiture of an 
Imndred shillings, (2) By statute HEliz* c3. such as forge 

(t) Fiilbnli, erockanlf, «c«ldkig«^ bralmnt^ c^nflei, leomnet, und pteec« 
of tnony otticr drnoniirmnonfit were base com«, ^hiteln colour^ coiapouiidtd 
of lilrer, cojipcr, niid sulphur, introduced into the country by Tor^gn mer- 
chant* in large qutmntici. See Rudlng. t. 586* 

(t) Oalty-hfUfpcncc nrc iiti|ipoted to hoTe been to odled fipotn thdr being 
unported into tlie re«lfti by Vcfi^tiati nnd Genoew xnmhunti, who navi- 
gated in gnUicf ; the ^tuikin was the Fletniih iedktii, or piece of m milet ^ 
the dolkin. ihe Holland doitJiin^ or duitkiu, firom which wc now retain the 
word dDU, to lignify the smtdlctt poMible denomination of money ; the 
It^ whirh wii^ put doi%]j by :;H.6.»b iuppo^d to have been « bttte 
17 while 
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aiiy foreign coin, [of gold or silver,] olthough it be not madi? 
currejit here by proclamatioiii shall (with their aiders and 
abettors) be guilty of misprision of treason : a crime which we 
shall hereafter consider, {S} By statute 1S& liCarJL c.Sl, 
the offence of melting down any current silver money shall b« 
punished with forfeiture of the same, aiid also the double 
value ; and the offender, if a freeman of any town, shall be 
disfranchised ; ii^ not, shall suffer six months^ imprisonment. 
By statute 6 & 7 W, IIL c. 1 7- if any person buys or sells, or 
knowingly has in his custody, any clippings, or filings, of the 
coin, he shall forfeit tlie same and 500/* ; one moiety to the king, 
and the other to the Informer ; and be branded in tlie cheek 
with the letter R. By statute S & 9 WJIL c,26, if any per- 
son shall blanch or whiten copper for sale (which makes it 
resemble silver} ; or buy or sell or offer to sell any malleable 
composition, which shall be heavier than silver, and look, 
touch, and wear like gold, but be beneath the standard : or if 
any person shall receive or pay at a less rate than it imports 
to be of (which demonstrates a consciousness of it*s baseness^ 
and a Ixatidulent design) any counterfeit or diminished milled 
money of tlus kingdom, not being cut in pieces ; (an operation 
which is expressly directed to be performed when any such 
money shall be produced in evidence, and which any person, 
to whom any gold or silver money is tendered, is empowered 
by statutes 9&10W. IIL c.2L, 13 Geo. II L c.7U, and 
14 Geo. II L cwO-i to perform at liis own hazard, and tlje officers 
of the exchetjuer and receivers general of Uie taxes are par- 
ticularly required to perform :} all such persons shall l>e 
guilty of felony ; and may be prosecuted for the same at any 
lime within three months after the offence committed. But [ 
these precautions not being found sufficient to prevent the 
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white coin struck by Hen* V. in France, after his appointment to the re* 
gency according to the treaty of Troyes* RudiDg.u492. 499, ii. 7* 

(5) But by the 37 G. 3. c. 126. the making, coining, counterfeiting, or 
importing into the realm, knowing it to be counterfeit, and with intent to 
utter, any kind of coin not the proper coin of this realm, nor p^nuttod to 
be current here, (*, e, not permitted by proclamation under the great seal J 
but resembling, or intended to resemble any gold or silver coin of any 
foreign state, is made felony punlthabla wiUi traDsportatiou for any term 
of years not exceeding seven. 
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uttering of false or dimmishetl money, which was only a mis- 
demeanor at common law, it k enscied by statute ISGeoJL 
c-28. that if any person shall utter or tender In payment any 
counterfeit coin, knowing it so to be, he shall for t!ie first 
oiFence be Imprisoned six months, and find sureties for his 
good behaviour for six months more ; for the second offence, 
shall be iniprisotied two years, and find sureties for two years 
longer ; and for the thirti offence, shall be guilty of felony 
without benefit of clergy. Also, if a person knowingly tenders 
in payment any counterfeit money, and at the same time has 
more in hts custody ; or shall, w ithln ten days after, know- 
ingly tender other false monej* ; he shall be deemed a common 
utterer of counterfeit money, and shall for the first offence be 
imprisoned one year, and find sureties for his good behaviour 
for two years longer ; and for the second^ be guilty of felony 
without benefit of clergy. By the same statute it is also en- 
acted, that, if any person counterfeits the copper coin, he shall 
sufier two years* imprisonment, and find sureties for two 
years more- By statute llGeo. IIL c.4^0, persons counter- 
feiting copper halTpence or fardungs, with their abettors ; or 
buying, selling, receiving, or putting off any counterfeit copper 
money (not being cut in pieces or melted down) at a less value 
than it imports to be of ; shall be guilty of single felony. (4) 
And by a temporary statute {14 Geo. JIL c-42,) if any quan- 
tity of money, exceeding the sum of five pounds, being or 
purporting to be the silver coin of this realm, but below the 
standard of the mint in weight or fineness, shaU be imported 



(4) The dfect of this statute, thui chaagittg ti mlsdctncanour into a 
felony, bus been incideatallj to dimini^ tlie panldimcnC ; the fixed punii^h- 
ment for this ofleiice by the 15 G. S. c. SS. it 6, htvitig been t^wo yean* im- 
prtsoDmeat^ whereas the kopriftonnieat for a clergyable felony cannot cxce^ 
one year, unleM where othenpiie ipedally provided. The 37 G. 3, e, 1 26* 
extended the pfovyom oftheie acti from hall|)eoce and ftothingt to aU iuch 
pieces of copper money as thail be coined and issued by the king^ and as ihalJ 
by bif royal prodomation, be ordered to he deemed and takrai ai current 
oioDey of thia realm, Tbe 43 G. X c. 139, provided agsinEt the connur* 
Intiaig of foreign copper coin, or of other metal of )e« mine than lOver, 
ool onlered by prodamation to be token as current motiey of tbe reatni^ 
imiraf ilie ofcice a mbidemeanour, punishable the &r^t time by iinpri- 
•o"«ioi tot any lerin not exceeding a year, and the second hy tntnt- 
portation for *cven yaii>. 
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into Great Britain or Irelnntl, the sftfni* shall be forfeited in 
equal moities to the crown and prosecutor. Thus much tor 
ofTences relating to the coin, as well mfsdemesnors as felonies, 
which I thought it most convenient to consider in one and 
tlie same view, (5) 



(s) The 14G.5* c. 42. wa^ renvcd nnd made perpetual by the 59 G. 5. 
c, 75.4 but BO much of both as relate to the provmon stated in the text 
for the forfeiture of light silver coin, is repealed by the 56 G* 3* c 6B* 

Before closing thu head of ofiences, it ii right to notice that, how- 
ever the C04jnterfetting, impairing, and importing of base money had beeu 
provided for, there &eems to have been no distinct provision agabst the 
exportation of base money to the foreign dominions of the king till the 
3S G. 3, c. 67* This statute bai made it an offenee to export, or put on 
boftrd any Fessel, or even to have the custody of, any such coiti for the 
purpose of exportation to any of his majesty's islands or colonies in the 
West Indies or America, punishable by a forfeiture of the com, 200Lf and 
the double of the value of the coin. 

The number of statutes on the subject of the coin, which, after all, leave 
iome oflences uti provided Ibr, and to be treated as common law mtsd^ 
memors, makes this one of the most perplexing and intricate titles of the 
ctioiiiial taw. The expediency of a revision, and consolidation of them 
cannot be doubted ; it would be found possible to repeal a great many^ 
and leave the o^ences mentioned in them to the operation of the conimoa 
law ; and it would l^e easy very much to simplify their provisions, and 
free them from many inconsistencies. I have not attempted in a note 
to mention the numerous points that have been decided on them, be- 
cause it would be impossible to do bo usefully wkhin any rea*3nable 
limits. 

It is proper, however, to notice a class of offences connected with this 
subject, which existed when tlie author wrote, but which he has omitted 
to give any account of. 

The 9 E. 5. it- ^* c, 1 . and the 17 E* 3. c. 15, prohibited the exportation 
of gold or silver plate, or money, which prohibition was confirmed and 
enforced by several statutes^ in succeeding reigns. The I * C» fi. e. 7. mo- 
dified this general restraiiit, which had been found injurious, and permitted 
the exportation of all sorts of foreign coin or bullion of gold or silver, 
Thi* again was restrained by 6 and 7 W. S» c,l7,, and by 7 and S W.3. 
a* 1 9^ which last prohibited the exportation of any molten silver or bullion 
whatsoever in any form, unless upon due proof made in tbe manner therein 
described before the court of the lord mayor, and aldermen of London, 
that the same was foreign bultioD, and never had been coin of the realm, 
or clippinp thereof, nor plate wrought within the kingdom. But these and 
all other statutes to the same effect were repealed by the 59 G* 5. c. 49* and 
the gold and silver coin of this realm, and abo the bullion produced by melt- 
ing it, but not !he clippings, or bullion produced by melting the clippings 
of the coin, may now be manufactored or exported, or otlierwise diiif>oseil 

of, 
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2. FELoNJESt against the king^s comml\ are these. First, by 
statute 3 Hen. VII. c. 14, if any sworn servant of the king's 
houseliold conspires or confederates to kill any lord of this 

[101 ] reidm, or other person^ sworn of the klng*s council^ he shall 
be gnilty of felony. Secondly, by statute 9Ann-Cpl6. to 
assault, strike, wound^ or attempt to kill, any privy coun- 
sdlor in llie execution of his ofHce, is made telony without 
benefit of clergy, 

3. Felonies in servutg Jbreign siaie^ which service is gene- 
rally inconsistent with allegiance to one's natural prince, are 
restiained and punished by statute 3JacJ. c. 4, whicli makes 
it felony for any person whatever to go out of the realm, to 
serve any foreign prince^ without having first taken the oath 
of allegiance before his departure. And it is felony also [by 
the same statute] for any gentleman, or person of higher 
degree, or who hath borne any office in the army, to go out 
of the realm to serve such foreign prince or state, without 

' See Vol. I* |iig.33S* . 



of, withdut restmnt or penalty ; m thai, in effect^ ihh chu of otkncm 
lA now expunged from the cHminal law. 

Another curious offance connected wUh this subject, but now uho ex- 

tincli was the ** art or craft of multiplying gokl or iiilver," By the 5 H, 4. 

c. 4. it wa* enacted that none from henceforth ithiill use to njuStipIy gold or 

aher, or use the cnh of multiplication^ and If any the same do, he shall 

IneuT the pain of felony. The petition of the commons on which ihh act 

J paiied, as cited by Lord Hale, I H, P, C, 644*, state* the reason to be not 

itt belief in the rraiiity of the art, but that "roatiy men by colour of this 

I multiplication make fabe money, to the great deceit of the kiug, and 

jflamage of bis people/* H*^. however wai more credulous ; in llie .iJtli 

ff^mr of bia tmgsk, he granted a patent to John Faceby and others, ati in* 

\mtsHgtmdumt proieq%tendum H f^rfidendum qumdsm predo^vtimam mcdi^ 

I qiaiffiam fUrnimMf lapldrm pkUotop/ionim nvnctiptitiiTfi^ ttccnon po- 

WiiffiffMjkeiewii ei f4^0rcendi irmiM^iuiaitoncM metaJloruin in verum tiurum H 

ilMM With a wm ohtmUe of the «tat. of IL 4. In Ea$tcr tenn, V B.6. 

0^, B7*b» b a cu€ of a man*« confc^ing himself guilty of multiplication, 

aftdof udng red mne and other things neeetSAiy for the art. The rc^tratntf 

Wparer^ sap Mr, B» Hawkins, I*. C* S* I* c. Ill* k IJ. having been founti 

to hiivc no other effect upon the unaccountable vanity of tho«e who 

fancied such attempts to be pmcticuble, but only to tend them beyond lea, 

Ito try tbcir cxi>erimenU with impunity in other countries, the %UUSH* 4. 

vitm at laat Mrholfy repined by i W* 6i M- 1- ;?0. 
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pi^viously entering into a bond with two sureties, not to be 
reconciled to the see of Rome, or enter into any conspiracy 
against bis natunil sovereign- And further by statute 
9 Geo* I Lc, 30- enforceti by statute 29 Geo* 1 1. c*i7* if any 
subject of Great Britain shall enlist himself, or if any person 
shall procure him to be enlisted^ in any foreign servicci or 
detain or embark him for that purposej without licence under 
the king's sign manual* he shall be guilty of felony without 
benefit of clergy : but if tbe person* so enlisted or enticed, 
shall discover his seducer within fifteen days, so as he may 
be apprehended and convicted of tlie same, he shall be indem- 
nified. By statute 29 Geo, II, c*17* it is moreover enacted, 
that to serve under the French king, as a militury officer, 
shall be felony without benefit of clergy j and to enter 
into the Scotch brigade in the Dutch service, without pre- 
viously taking die oatliB of allegiance and abjuration, shall 
a forfeiture of 500L (6) 

i. Felony by irnbezzling or dcstrotfing the king's armour 
or warlike stores^ is, in the first place, so declaimed to be by 
statute 3lEli2i. c.4. which enacts, that if any person having 
the charge or custody of the king-s armour, ordnance, ammn- 
nition, or habiliments of war ; or of any victual provided for 



(6) Both these last stattites are now repealed by the 59 G. 5* c.^9. which 
pFQTides in the mt^t comprehensive terms against the offence* mentioned 
above. By this st&tute it is made a mitdemesnour punishable by fine or 
imprisonment, or both, for any natural borti iubject of his mjijesty, without 
licence under tbe sign manual, or signified by order in council, or by pro- 
clamation, to enter or agree to enter into the service, or under or In aid of 
any foreign prince or people, or person exercising or assuming to exercise 
the powers of government in any foreign state, province, or part thereof, 
as an officer, soldier, sailor, or in any warlike capacity whatsoever j or even 
lo go abroad with that intent ; or for any person whatever in any part 
ofhU majesty's dominions even to attempt to enlist any person for any of 
these purposes. The sixth section imposes a forfeit of 50/* on the master 
of any ship for every such perMjn whom he shall knowingly take on board, 
and on the owner for every such person whom he shall knowingly even 
agree to take on board. Tbe sbip to be detaine<l till the penalty be paid^ 
or bail found for the payment. The seventh and eighth sections provide 
against the equipment, or arming wholly or partially of any ship, with in* 
tent to employ her as a ship of war, transport, or storeshipj in the service 
of any foreign state, or persons exercising any powers of government* 
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vktuaUing the king's soldiers or maimers, shall, either lor 
gain, or to impede his majesty's service, imbezzle the same 
£ 1D2 j to the value of twenty shiliings, such o?Ienee shall be felooy* 
And tlie stalute 22 Car Ah c. 5* lakes away the benefit of 
clergy from this offence, and from stealing the king's naval 
stores to the value of twenty shillings; with a power for the 
judge, after sentence, to transport the offender for seven years* 
Other uiferior imbezzlcments and mbdemesnors, that fall un* 
der tJus denomination, are punislied by statutes 9 & 10 W* IIL 
c,4L iGeo-L st.2. c, 25. 9Geo.L c.8- and 17Geo. IL 
c, 40*, with fine, corporal punish ment^ and imprisonment. 
And by statute 12 Geo. IIL c. 24. to set on fire, burn, or 
destroy any of his majesty's ships of war, whether built, 
buildLng, or repairing; or any of the king's arseatils, ttm- 
go^es, dock-yard^ rope-yards, or victualling offices, or 
materials tliereunto belonging | or militiiry, naval, or victual- 
ing stores, or ammunition; or causing, aiding, procuring, 
abettiag, or assisting in, such offence ; shall be felony without 
benefit of clergy. (7) 



(7) The 25G.1. C.56*, the 33 G, 3. C.2., the 39&40G.3. C*S9^, the 
S2G-J* C.12,, the 54G.3, C.60., the 5SG,5. ti.l^l.^ and perhaps other 
statate&i have been passed r^pccling the embe^zlemcntf importiitionj antl 
expojtatioii of military oiid marine ttcire^ ; tiut it is in vain to attempt in a 
note an anolyiis of their minute proviiiofis. Sotne of tbeie ^UiCutes, 
but more particukriy the 99&4oG,3. c^at. pforide ag^ntt Uie unkwfut 
receiving, or having possesiion of $tore» 90 eratM^xled or stolen. With 
n^rd to the firtt cJass of offenaes, it should be observed, that the itatute» 
are not intended to interfere with felonies at common law, but to provide for 
those CBSC&, in which the party ha^i such a possession of the goods before 
he embexzles fd^em, that in so doing be commits otil^ a breach oftnjit, and 
not a larceny. This i$ a diitinetion which will be condderm! more fully 
hereafter (see port, p. 33U) ; it wiJl t>e enough to say now, by wny of illuf- 
tmtion, that though the statute of C* 2. tpeaks only of embeuliog lo the 
value of SOf., yet where an officer ba$ but a bare charge of taldiig twe of 
the stores in the king^B warehou^^s, or a mere aulhonty to order tfc«tn la 
be dclhrcred to the workmen authorised to receive tbem, he will be gudty 
of felony at common bw in ste^ng tbem, though tfaenDOunt be undef lOi.; 
exactly m the butler who stimls his master^s plate, or the shq>hcrd hb 
mafter's ihcep^ where they have tiut the charge, and the master itiil retuns 
the pOMetmon. f East, P. C\ c. ivi, s* S3, 

With tt^gard to the second class of oSenecs, it h to be obtervedr that 
eeitun marks tpedied in tlie itntutei called the king's marks^ denote the 
original owfMnhip ia the kiai*, aivil when that and the possession in the 
party afc proved^ the itatulun ilirow on him the bunhea of provitig the 

IS li^lity 
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5. Desertion from the king's armies in time of war, 
whether by land or sea, in England or in parts beyond the 
sea, is by the standing laws of the land (exclusive of the an- 
nual acts of parliament to punish mutiny and desertion), and 
parucularly by statute 18 Hen. VI. c.l9. and 5£llz. c.5., 
made felony, but not without benefit of clergy. But by the 
statute 2 & S Edw. VL c.2. clergy is taken away from such 
deserters, and the ofience is made triable by the justices of 
every shire. The same statutes punish other inferior military 
offences, with fines, imprisonment, and other penalties. (8) 

legality of such possession. A possession strictly speaking can only be 
legal, where it was derived originally by purchase from certain officers 
authcMiaed to sell king's stores, who ought to grant certificates of the sale 
to the purchasers. But the presumption which arises against the prisoner 
from the non-production of this certificate, is liable to be rebutted by cir- 
cumstances, showing that in fact the possession was an honest one. 

It has been usual of late in the annual mutiny act, to provide that the 
offence of embezzling the public stores, when committed by officers, pay- 
masters, commissariesy or persons employed in that or similar departments^ 
may be tried by a general court martial; and the court is empowered to 
transport, fine, imprison, disnuss firom the service, or pronounce incapable 
of further service, civil or military. 

(8) The 57 G.J. c.70. (continued by several acts, and made perpetual by 
57 G. 5. c. 7.) makes it a felony without benefit of clergy for any one ma- 
liciously and advisedly to endeavour to seduce any soldier or sailor, or 
marine, from hb allegiance, or to stir him up to mutiny, or to endeavour to 
make any mutinous assembly, or to commit any traitorous or mutinous 
practice. 
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CHAPTER THE EIGHTH. 



OF PRAEMUNIRE. 



A THIRD species of offence more immediaCely afiecUng 
the king and his govenjment, though nut stibject to 
capital punishment, is that of j^Faenmnire / so called from the 
words of the writ preparatory to the prosecution there<if: 
*' praemunire ^Jacias A, B. cause A, B, to be forewariieil that 
he appear before us to answer the contempt wherewith he 
stands charged : which contempt is particularly recited in the 
preamble to the writ^^ It took it's original from tlie ex- 
orbitant power claimed and exercised in England by the 
pope, which even in tlie days of blind ^al was too heavy for 
our anceitors to bear. 



It may justly be* observed, tJiat religious principles, which 
(when genuine and pure) have an evident tendency to make 
their professors better citizens as well as better men, have 
{when perverted and erroneous) been usually subversive of 
civil government* and been maile botli the cloak and the in- 
strument of every pernicious design that can be harboured in 
the heart of man. The unbounded authority that was exer- 
cised by the Druids in the west, under the influence of pagan 
superstition^ and the terrible ravages committed by the Sara- 
cens in the east, to propagate the religion of Midioniet, both 
witness to the truth of that antient nbiversal observation, that 
in all ages and in all countries, civil and ecclesiastical tyranny 
are mutually productive of each other. It is therefore the 
glory of the church of Englajid, that she inculcates due obe- 
dience to lawful authority, and hath L>een (hs hrr prt^Iates on 



* A butrnmui uronl tm pf^m*m^. 
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a trying occasion once expressed it *^) in her principles and 
practice ever most unquestionably loyal. Tlie clergy of her 
persuasion, holy in their doctrines and unblemished in their 
lives and conversation, are also moderate in their ambition, 
and entertain just notions of the ties of society and the right? 
of civil government. As in matters of faith and morality 
they acknowledge no guide but the Scriptures, so, in mattei's 
of external polity and of private right, they derive all their 
tide from the civil magistrate ; they look up to the king as 
their head, to the parliament as their law-giver, and pride 
themselves in nothing more justly, than in being true mem- 
bers of the church, emphatically ^ law established. Whereas 
the notions of ecclesiastical liberty, in those who differ from 
them, as well in one extreme as the other, (for I here onl;^ 
speak of extremes,) are equally and totally destructive of those 
ties and obligations by which all society is kept together; 
equally encroaching on those rights, which reason and the 
original contract of every free state in the universe have vested 
in the sovereign power ; and equally aiming at a distinct in- 
dependent supremacy of their own, where spiritual men and* 
spiritual causes are concerned. The dreadful effects of such 
a religious bigotry, when actuated by erroneous principles," 
even of the protestant kind, are sufficiently evident from the 
history of the anabaptists in Grermany, the covenanters in 
Scotland, and that deluge of sectaries in England, who* 
murdered their sovereign, overturned the church and mo- 
narchy, shook every pillar of law, justice, and private pro- 
perty, and most devoutly established a kingdom of the saints 
in their stead. But these horrid devastations, the effects of 
mere madness, or of zeal that was nearly allied to it, though 
violent and tumultuous, were but of a short duration. 
Whereas the progress of the papal policy, long actuated by 
the steady counsels of successive pontiffs, took deeper root, 
and was at length in some places with difficulty, in others 
never yet extirpated. For this we might call to witness the 
black intrigues of the Jesuits, so lately triumphant over 
Christendom, but now universally abandoned by even the 
Roman catholic powers: but the subject of our present chap- [ 105 ] 
ter rather leads us to consider the vast strides which were 
formerly made in this kingdom by the popish clergy ; how 

«= Address to James II. 1687. 
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nearly thej^ arrived to effecting their grant! detiign ; some few 
of the means ihey miul^ use of for establishing their plan ; 
and how almost all of them have been defeated or converted 
to Ijetter purposes, by tlie vigour of our free constitutiont and 
the wisdom of successive partiament^^. 

The antient Brttii»h churchy by whomsoever planted^ wan 
a stranger to the bishop of Home, and all his pretended 
authority. But the p^an Saxon invaders, having driven the 
professoi^ of Christianity to the remotest corners of our 
island, their own conversion was afterwards effected by 
Angus tin tlie monk, and other missionaries from the court of 
ltome> ThiJi natiurally introduced some few of the papa! 
corruptions in point of faith and doctrine [ but we read of no 
civil autliority claimed by the pope in these kingdoms, till 
the aera of the Norman conquest ; when the then reigning 
|>ontiiF having favoured duke William in his projected In* 
vasion, by blessing his liost and consecrating his banners, 
took tliat opportunity also of establishing his spiritual enr 
croachments : and was even pertnitted so to do by the policy 
of the conqueror, in order more effectually to humble the 
Saxon clergy and aggrandize his Norman prelates ; prelates, 
ivbo, being bred abroad in the doctrine and practice of 
slavery, had contracted a reverence and regard for it, and took 
a pleasure in ri vetting the chains of a free-born people, (l) 



0) Whatever wa$ the extent of William^ »ubmiMlon to the papal 
power, It wQ$ rcgulateil etuirely by his own convenience. His Imughty 
«nd Ceorless nature wa» favoured by the circumstance of a divided papacy ^ 
und he earned his independence of Rome farther than most of bis fiucce«^ 
sor» before the Reformatio n« He would not permit any pontiE^ to be ^- 
knowledged in hu dominions without hi& previous ofiprobation ; and he 
examined all letters from the court of Rofacv on their arrival, before their 
publication was permitted* Upon a demand made by Gregory VII, for the 
aurears of Peter'* pence, he consented to it, bb a payment commonly mad^ 
thmugh Europe, and which had been subnoitted to by his predece«sori ; 
but he positively refused to accede to a den:mnd, made at the same time* 
that he should do homage for hb crowti. William*! prelerence of Nor- 
man prelate* icems to l>e misunderstood by the author; it is admitted, on 
all baadtt t^'^t the Saxon clergy had degenerated to a dii|rKefy state of 
iga&nBct and sensuality^ and that hi» appointments were in g/eaertl crediu 
Me to himsetf, and highly usefd to the cau&e of religion : it is also clear 
that the Nomian prelates partook of the general freedom of their count]>'«- 
fiieii,Rod were not " bred in the doctrine or practice of slavery -"—See 
IWucr's and l/inpfd'i Hitiories^ 
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The most stable foundation of legal aii<l rational govern- 
ment h a due subordination of rank, and a gradual scale of 
authority ; and tyranny also itself is most surely supported by 
fi regular increase of despotism > rising from the slave to the 
sultan ; with this difference, however, that the measure of obe- 
dience in tlie one is grounded on the principles of society, and 
is extended no farther than reason and necessity will warrant; 
in the other it is limited only by absolute will and pleasure, with- 
out permitting the inferior to examine the tide upon which it is 
founded , More effectually, therefore, to enslave the consciences 
and minds of the people, the Romish clergy themselves paid [ 1 W ] 
die most implicit obedience to their own superiors or prelates ; 
and they* in their turns, were as blindly devoted to the will 
of the sovereign pontiff, whose decisions they held to be in- 
fallible, and his authority co-extensi%e with tiie Christian 
world. Hence his legates a lattre were introduced into 
every kingdom of Europe, his bulls and decretal epistles 
became the rule both of faith and discipline, his judgment was 
the ^nal resort in all cases of doubt or difficulty, his decrees 
were enforced by anathemas and spiritual censures, he de* 
throned even kings that were refractory, and denied to whole 
kingdoms (when undutiful) the exercise of Christian ordi- 
nances, and the benefits of the gospel of God. 

But, though the being spiritual head of the church was a 
thing of great soimd, and of greater authority, among men 
of conscience and piety, yet the court of Rome was fully 
apprized that {among the bulk of mankind) power cannot be 
maintained without property; and therefore it's attention 
began very early to be rivetted upon every method that 
promised pecuniary advantage. The doctrine of purgatory 
was inti^uced, and with it the purchase of masses to redeem 
the souls of the deceased. New-fangled offences were ere- 
atedj and indulgences were sold to the wealthy, for liberty 
to sin without danger- The canon law took cognizance of 
crimes, Injoined penance pro salute ajmnae^ and commuted 
that penance for money. Non-residence and pluralities 
among the clergy, and marriages among the laity related 
within the seventh degree, were strictly prohibited by canon ; 
but dispensations were seldom denied to those who could af- 
ford to buy them. In short, all the wealth of Christendom 
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TtiE etitablishmetit also of the feodal system in most of the 
gov em menu of Europe, whereby the lands of all private pro^ 
prietors were dechired to lie hoklen of the prince, gave a hini 
to the court of Home for usuipinga siaiilar authority over all 
the preferments of the Church ; which began first in ItalVt 
and gradually spread itself to EnglajKL The pope became a 
[ 107 ] feodal lord; and all orduiaiy patrons were to hold their right 
of patronage under tJiis universal superior- Estiites held by 
feodal tenure, being originally giatuitous donations, were at 
that time denominated beneficia ; their very name as well as 
constitution was borrowed, and the care of the souls of a 
parish thence caine to be denominated a benefia.\ Lay fees 
were conferred by investiture or delivery of corporal posses- 
»ion ; and spiritual benefices, which at first were imiversally 
donative, now received in like nxanncr a spiritual investiture, 
by institution from the bisliop, and induction under his aii^> 
thority. As lands escheated to the lord, in defect of a legal 
tenant, so benefices lapsed to the bishop upon non-present- 
ation by the patron, in the nature of a spiritual esclieat. The 
annual tenths collected from the clerg)^ were equivalent to the 
feodal render, or rent reserved upon a grant ; the oath of ca- 
nonical obedience was copied from the oath of ftialty recjuired 
from tile vasal by hb superior ; and the primer $euim of our 
military tenures, whereby the first profits of an heir*s estate 
were cruelly extorted by his lord, gave blrih to as cniel an 
exaction of first-fruits from the beneficed clerg\% And the 
occasional aid^ and talliagas, levied by the prince on his vn- 
sals, gave a handle to the pope to le\*y, by the means of \m 
legates a latire^ peter-pc^ice and other taxations. 

At length the holy lather went a step beyond any example 
of either emperor or feodal lord. He re9er\'ed to himself, by 
his own apostolical authority "^t tlie presentation to all bene- 
fices which liecatne vaCaiii while the incnmbent was attend** 
ing the court of Rome upon any occasion, or on his journey 
thttlier, or back again ; and moreover such also as became 
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-vacant by his promotion to a bishoprick or abbey : ^* etiamd 
** ad ilia personae consuevcrint et debuerint per electionem aul 
*^ quemvis alium modum assumi" And this last, the canonisU 
declared, was no detriment at all to the patron, being only 
like the change <^ a life in a feodal estate by the lord. Dis* 
pensations to avoid these vacancies begat the doctrine of cam" 
mendams (2) : and papal provisions were the previous nomin- 
ation to such benefices, by a kind of anticipation, before they 
became actually void: though afterwards indiscriminately [ 108 ] 
applied to any right of patronage exerted or usurped by the 
pope. In consequence of which the best livings were filled 
by Italian and other foreign clergy, equally unskilled in and 
averse to the laws and constitution of England. The very 
nomination to bishopricks, that antient prerogative of the 
crown, was wrested from king Henry the first (3), and after- 

(2) C<mmendam is, properly, the commending or committing a benefice 
to the charge of some clerk, imdl it may be conveniently provided with a 
pastor. This definition seems to imply a vacancy of the benefice; but 
comtnendamt, whether temporary or permanent, are ordinarily divided into 
two classes, those which are granted retmere, and those which are granted 
capere; the fonnev prevent, and the latter supply a vacancy. Thus pro- 
motion to a bishoprick avoids all former promotions after consecration, 
but not before; if a dispensation of that avoidance is granted before con- 
secration, it is reUnere ; if it comes afterwards, it is capere, or redpere. 
Hobart therefore denies the first to be a commendam at all ; <* my own 
benefice (says he), cannot be commended to me ;*' and before consecratio.n 
it remmns the grantee's own. But, however, the effects of the two are 
different ; the first only preventing a vacancy, the incumbency continues 
in the same state in which it was before the promotion ; the latter finds 
the church vacant, and does not fill it, the commendatory is more iu the 
nature of a guardian or administrator, than an incumbent, and cannot use 
all the writs, or do all the acts which an incumbent can. 

Whatever ecdedastical authority was in itself lawfiil to be exercised, 
though the exercise of it by the pope was an usurpation, became revested 
in the king at the refprmation ; it is he, therefore, who by mandate to the 
archbishop of Canterbury, under the 25 H. 8. c. 21. now grants com- 
mendams. But the reformation did not give him the illegal power of the 
pope, and therefore the consent of the patron to a commendam is in all 
cases necessary. Bum. Ecc. Law, ii. p. 1. Hobart. 140. z Lev. 377. 

(3) This is shortly expressed; the point in dispute was not so much the 
nomination to bishopricks, as the right of investiture by the ring and 
crosier. Lay fiefs having been annexed to bishopricks, kings contended 
that the feudal rights and duties followed as a matter of course, of which 
none was more important than that a tenant should not be admitted to a 
fief without his lord's consent, and should perform fealty and homage on 

I 3 admission. 
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wnTjds from IiiB successor king John ; and seemingly inctecd 
conferred on the chapters belonging to each see ; but by 
tne&ns of the frequent appeals to Rome, through the intricacy 
of the laws which regulated canonical electionsj was eventually 
Tested in the pope* And, to sum up this head with a trans- 
action most unparalleled and ostoni^hing in it's kind, pope 
Innocent IIL had at length the effrontery to demand, and 
king John had the meanness to consent to, a resignation of 
his crown to the pope, whereby England was to become for 
ever St* Peter^s patrimony ; and the dastardly monarch re- 
accepted his sceptre from the hands of the papal legate, to 
hold as the vasal of the holy see, at the annual rent of a tliou^ 
sand marks. (4) 

adntiaison. On the other hnnd, the popes contended that the ring an<l 
croaler were the enibJems of ipiritiial juriadictionj with which bymcn had 
no right to inteffcre» Henry yielded the ring and crosier j but iosisted 
ibat bishops e^hoidd do fcatty and homage before a grant of the Cempo- 
nltiei, which was conceded. It might seem that the church gained sab- 
itandally little by this compromise ; and so Dr, Lingard asserts ; but, in 
truthj the advantage gained was very important, for before the grant of the 
ring and crosier^ the new bbhop'ii consecmtion could not be complete | 
and, thereforcj the power of withholding it operated as a veto in an early 
stage of the election ; whereas when the vacancy was actually filled up, rt 
became a more difllcQlt and less gracious thing to refuse the temporalties- 

With regard to the right of namination, which the author caJ!s " that 
antieni prerogative of the crown/' however antient a prerogative, and 
antient it undoubtedly was, it was itself^ nevertheless, an itifringcment of 
the original constitution of the church, according to which bishopricks 
li«re filled by the election of the clergy and laity of the respective dio- 
ceses* Bui the diocesan clergy bad Arst excluded the laity, and then hotJ 
been themitelves excluded by the cathedral^ and in some instances conven- 
tual, chapters j and when bishopricks became endowed with large temporal 
possessions and |Hiwer, it seemed but a necessary consequence that the crown 
should have a controul over the manner of filling them- Long mage had 
legalized, what reason bad first introduced. Bee Lingard^ Hist. ii« 169. 
Hal] am, Nfidd, Ages, cap. 7. 

(4) The dispute between John and Innocent IH. was owing to the 
exercise of another power assumed by the papal court ; that of not merely 
dedding cases of contested elections, but of &iUng up the place vacated by 
the bregularity of the election or unfitness of the elected. The monks of 
Chritt Church at Canterbury, without asking the royal licence, or waiting 
for the concurrence of the provincial bbjhops, had elected Reginald their 
sub-piw archbishop; then a part of thero, with the usual licence and con- 
currence, elected John de Gray, bishop of Norwich. Innocent dedded 
thftt th« rifihl of election was in the mQUk% but that thdr choice was In- 
17 formal ; 
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Akother engine set on foot» or at lenst gr^ilj unpraved, 
by the court of Rome, was a master-piece of papal policy, 
Not content with the ample provision of tit]ie.s which the law 
of the laiid had given to the parochial clerg}^, they endea- 
voured to grasp at the lands and inheritances of tiie kbigdom, 
and (had not the legislature wiUistood them) would by this 
time have probably been masters of every foot of groimd in 
the kingdom. To tliis end they introduced the monks of the 
Benedictine and other rules, men of sour and austere religion, 
separated from the world and it's concerns by a vow of per- 
petual celibacy, yet fascinating the minds of the j>eople by 
pretences to extraordinary sanctity^ while all their aim was 
to aggrandize the power and extend the in^uence of tlieir 
grand superior the pope. And as, in those times of civil 
tumult, great rapines and violence were daily committed by 
overgrown lords and their adherents, they were taught to be- 
lieve, that founding a monaster}^ a little before their death* 
would atone for a life of incontinence, disorder, and blood- 
shed* Hence innumerable abbeys and religious houses were 
built within a century after the conquest, and endowed, not [ 109 1 
only with the tithej of parishes which were ravished from the 
secular clergj^, but also with lands, manors, lordships, and 
extensive baroniesp And the doctrine inculcated was, that 
whatever was so given to, or purchased by, the monks and 
friars, was consecrated to God himself; and that to alienate 
or take it away was no less than the sin of sacrilege- 

I MIGHT here have enlarged upon other contrivances, 
which will occur to the recollection of the reader, set on foot 
by tlie court of Rome, for effecting an entire exemption of 
it's clergy from any intercourse with the civil magistrate; 
such as the separation of the ecclesiastical court from the 
temporal ; the appointment of it*s judges by merely spiritual 



formal ; and that the hi&hop of Norwich *s election wa* void, because made 
before Ranald's had l>een formally annulled; and thereupon heuppoinied 
Stephen Lanji^on, an English clergyman at Rome. John refus^ad to ro. 
cognise him^ upon which his kmgdom was first interdicted, and after four 
years he himself deposed. Sec Lingard (Hist. iii. 22—42.), who enters into 
some cunonii reason iT>g, and stales some curious facts to eatfibh'ah that the 
surrender of John was not so dii.graccfut an act as it has been cotiicionly 
cou^idercd. 

t ^ 
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authority without atiy inteipositioii from the cmwn j the- 
exclusive jurisdiction it claimed over aU ecclesiastical persons 
and causes ; and the ptivtl^gium chTicaie, or benefit of clergy, 
which delivered all clerks from any trial or punishment ex- 
cept before tlieir own tribunal. But the history and progress 
of ecclesiastical courts *j as well m of purchases in mortmain \ 
have already Ijeen fully discuKsed in the preceding volumes : 
and we shall have an opportunity of examining at large the 
nature of the privilegmm cfericale in the progress of the pre^ 
sent bookp And therefore I stiaU only observe at present* 
that notwithstanding this plan of pontifical power was sn 
deeply laid, and so indefatigably pursued by the unwearied 
politics of the court of Itome through a long succession of 
ag€S ; notwitlistanding it was polished and improved by tlie 
united endeavours of a body of men, who engrossed all the 
learning of Europe tor centuries together ; notwith standing 
it was firmly and resolutely executed by persons the l)est eol- 
eulated for establishing tyranny and despotism, being fired 
with a bigoted enthusiasmf (which prevailed t^ot only among 
the weak and simple, but even among those of the l.>est na- 
tural and acquired endowments,) unconnected widi tlieir feK 
low-subjects, and totally indifferent winit might befal tluii 
posterity to which tliey bore no endearing relation : — yet it 
vanished into notJiing^ when die eyes of llie people were a 
[ 110 ] little enlightened, and they set tliemselv^ with vigour to oji- 
pose it So vain and ridiculous is tlie attempt to live in 
society, without acknowledging the obligations which it lays 
us under ; and to affect an entire independence of tliat civil 
state) which protects us in all our ri^ts, and gives ns every 
otlxer lil^erty, that only excepted of despising the laws of tlie 
community. 

Having tlius^ in some degree^ end^voared to trace out iht? 
original and subset|uent progress of the papal usurpations in 
England, let us now return to the statutes of pramttiriire^ 
which were framed to encounter this overgrown yet m creasing 
<^- Kbig Edward I,, a wise and magnjuiimous prince^ set 
himiidf in earnest to shake oflTtliis servile yoke'. He would 
Bot ^idTci Im bihhopif u, attend a general cocncil, till they Itud 

• sm Vol hi p^^^j . ^^ ^,^j^^ p^gim, * o^t. m^ 4*. 
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sworn not to receive the papal benediction. He made light 
of all papal bulles and processes : attacking Scotland in de^ 
fiance of one : and seizing the temporalties of his clergy, who 
under pretence of another refused to pay a tax imposed by 
parliament. (5) He strengthened the statutes of mortmain ; 
thereby closing the great gulph, in which all the lands of the 
kingdom were in danger of being swallowed. And, one of 
his subjects having obtained a bulle of excommunication 
against another, he ordered him to be executed as a traitor, 
according to the antient la^ **. (6) And in the thirty-fifth 
year of his reign was made the first statute against papal pro- 
visions, being, according to sir Edward Coke *, the foundation 
of all the subsequent statutes oS praemunire, which we rank as 
an offence inunediately against the king, because every en- 
couragement of the papal power is a diminution of the au- 
thority of the crown. 

In the weak reign of Edward the second the pope again 
endeavoured to encroach, but the parliament manfully with- 
stood him ; and it was one of the principal articles charged 
against that unhappy prince, that he had given allowance to 
the bulles of the see of Rome. But Edward the third was of 
a temper extremely different : and to remedy these inconve- 
niences first by gentle means, he and his nobility wrote^an [111] 
expostulation to the pope; but receiving a menacing. and 
contemptuous answer, withal acquainting him, that the em- 
peror, (who a few years before at the diet of Nuremberg, 
A. Z). 132S, had established a law against provisions*',) and 

h Bro. Abr, tit, Corone, 115. Treason^ * 2 Inst 583. 
14. 5Rep. p.l. fol. 12. SO Ass. 19. i" Mod. Un. Hist. xxix. 293. 

j 

(5) At this time the clergy taxed themselves ; it was not, therefore, foi^ 
refusing to pay a tax imposed by parliament, in which they would have 
been fully justified, but for procuring a bulle, by which the clergy of all 
Christian countries were forbidden to grant to laymen^ the revenues of 
their benefices, without leave of the holy see, and under the protection 
of it refusing the king a fifth, that he issiTed a proclamation of outlawry 
against them, and took possession of all their lay fees, goods, and chattels. 
Lingard, Hist. iiL 340. 

' (6) But because that lawe had not of long time beene put in execution, 
the chancellor and treasurer kneeled before the kmg, and obtained grace 
for hira, so as he was onely banished out of the reaime. Davis, 95. and 
the placiia referred to in Brooke. ' . . ••- 

15 
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also the king of France, ImJ lately submittetl to the holy see ; 
the king replied, tliat if both the emperor and the French 
king should take the pope's part> he was ready to give battle 
to them bothj in defence of the liberties of the crown* Here- 
upon more sharp and penal laws were devised against pro- 
visors \ which enact severallyi that the court of Ilome shall 
not present or collate to any bi^hoprick or living in England ; 
and that whoever disturbs any patron in the presentation to a 
living by virtue of a papal provision, such provisor shall pay 
fine and ransom to the king at bis will, and be imprisoned 
till he renounces such provision ; and the same punishment 
is inflicted on such as cite the king, or any of his subjects* 
to answer in the court of Rome. And when the holy see 
resented these proceedings, and pope Urban \\ attempted to 
revive the vasalage and annual rent to which kbig John had 
subjected his kingdom, it was unanimously agreed by all the 
estate of the realm in parliament assembled, 40 EklwJIL, 
that king John's donation was null and void, being without 
the concurrence of parliament^ and contrary to his coronation 
oath : and all the temporal nobiUty and commons engaged, 
that if the pope should endeavour by process or otherwise to 
maintain these usurpations, they would resist and withstand 
him witli all their power "* 

In the reign of Richard the second, it was found necessary 
to sharpen and strengthen these laws, and tlierefore it waa 
enacted by statutes 3 Ric.IL c.3- and 7Ric.IL c*12. firsts 
that no alien should be capable of letting his benefice to farm; 
in order to compel such as had crept in, at least to reside on 
their preferments : and, afterwards, that no alien should be 
t 112 ] capable to be presented to any ecclesiastical preferment, 
under the penalty of the statutes of provisors. By the sta- 
tute 12 Ric*IL c-15, all liegemen of the king, accepting of a 
living by any foreign provision, are put out of the king^s pro- 
tection, and the benefices made void. To which the statute 
13 Ric.lL St. 2. c3. adds banishment and forfeiture of lands 
^d goods : and by c, 3, of the same statute, any person bring- 
ing over any citation or excooununicatioti from beyond sea, 

m.U ca.SBEd*,!!!, H,!, C.4, .nd 



Ch.S. 



WEONGS- 



112 



on account of tlie execution of the foregoing gtatutes of provi- 
aors, shall be imprisoned, forfeit his goods and lands^ and 
moreover su0er pain of life and mem ben 

Ik the writ for the execution of all these statutes the words 
praerminire JaciaSy being (as we said) used to conunai^d a cita- 
tion of the part}^, have denominated in common speech not 
only the writ, but the offence itself of maintaining the papal 
jxiwefj by the name of praenmnire* And accordingly the 
next statute I shall mention, which is generally referred to 
by all subsequent statutes, is usually called the statute of 
praemunire^ It is tlie statute 1 6 Ric. II, c, 5. which enacts^ 
tlmt whoever procures at Rome, or elsewhere, any transla- 
tions^ processes^ eaccom muni cations, bulles, instruments, or 
other things, which touch the king, against him, his crown, 
and realm, and all persons aiding and assisting therein, shall 
be put out of the king^s protection, their lands and goods for- 
feited to the king's use, and they shall be attached by tlieir 
bodies to answer to the king and his council : or process of 
praemunire Jhcim shall be made out gainst them as in otlier 
cases of provisors, (7) 

By the statute 2 Hen, IV, c, 3* all persons who accept any 
provbion from the pope, to be exempt from canonical obe- 
dience to their proper ordinarjv are also subjected to the 
penalties of praemunire. And this is the last of our antient 
statutes touching this oflenoe ; the usurp^ civil power of the 



(7) In the parliament in whtch this statute was drawn up, tlie Idog upon 
the petition of the commons, hat! inquiretl of the estates of the realm, what 
they wou!d do^ if the pof>e were to excommuBicate bishops for bstituting 
the king's pres^cntoes, where they had obtained judgnient in the king^s 
courts against the appointee of the pope ; or sthotild aicempt to trait*slate 
them from thetr prescrtt sees to other sees out of the kingdom (a mode then 
In use for getting Hd of an obnoxious bishop )« The answer of the lord& 
tmd cotmnons was In substance that they would stand by the king, to live 
and die, against proceedings such as these, which would be subversive of the 
rights of the crown. The prelates agreed in their condemniition of such 
acta, and their determination to resist them, but declared that they did not 
intend to deny the pope's general right of excommunication and translation. 
Upon these answers the statute was framed j Doctor Lingard doubts whether 
it was ever formally passed, but il was always acted on^ and has been ]<^is- 
latively recognised as u valid statute in many instances* lingard'i WbL h\ 
310, 
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bisliop of Rome Inking pretty well broken down by these sta- 
tutesj as his usuqicd religious [xiwcr was in about a century 
afterwards ; the spirit of the nation being so ranch raised 
[ 1 ! 3 ] against foreigners, that about this time, in the reign of Henry 
the fifth, tlie alien priories, or abbeys for foreign monks, were 
suppressed, and their lands given to the crown* And no 
fartlier attempts were afterwards made in support of these 
foreign j lu-isd \ eli ons * 

A LEARNED writer, before referred to, is therefore greatly 
mistaken, when he says ", that hi Henry the sixth's time the 
archbishop of Canlerbury atid other bishops offered to the 
king a large supply, if he would consent tliat all laws agalnM 
provisors^ and especially the statute 16 liic.ll^ might be re- 
pealed ; but that tliis motion was rejecteiL Tliis account is 
incorrect in all it's braiicheSp For, fa^st, the application, 
which he proliably means, was made not by the bishops onlvj 
but by die unanimous consent of a provincial synod, assem- 
bled in 1^3 9, IS Hen, V 1-5 that very synod wluch at the same 
time refused to conlirm and aUow a papal bulle, which then 
was laid before tliem* Next, the pur[K>rt of it was not to 
procure a re^ieal of the statutes against provisors, or that of 
Richard II. in particular; but to request that the penalties 
tliereof, which by a forced construction were applied to all that 
sued in die spiritual, and even in many temporal, courts of 
this realm, might be turned against the proper objects only; 
diose who appealed to Rome, or to any foreign jurisdiction : 
the tenor of the petition being, " that those penalties should 
** be taken to extend only to those that commenced any suits 
*' or procured any writs or public instruments at Rome or 
** elsewhere out of England ; and that no one should be pro- 
** secuted upon that sUitute for any suit in the spiritual courts 
** or lay jurisdictions of this kingdom.** Lastly, the mo- 
tion was so iar from being rejected, that Uie king promised 
to recommend it to the next pailiameot, and in tlie mean 
time tliat no one should be molested upon diis account And 
Uic clergy were so satis^ed wltli their success, that they granted 
In the king a whole feiuh upon Uiis occasion ^, 

1^ IJ4 J Ak» indeed so &r was the archbishop, who presided in 
tills synod, fnJin countenancing tlie tisur]ied power uf the 
• II*T. t«. • Wilk, Omcit. Mug* Mm, iii. 5au, 
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pope in this realm, that he was ever a firm opposer of it. 
And, particularly in the reign of Henry the fifth, he pre- 
vented the king's uncle from being then made a cardinal, and 
legate a latere from the pope ; upon tlie mere prmciple of 
it's being within the mischief of papal provisions, and dero- 
gatory from the liberties of the English church and nation. (8) 
For, as he expressed himself to the king in his letter upon 
that subject, " he was bound to oppose it by his ligeance, 
*^ and also to quit himself to God and the church of this 
" land, of which God and the king had made him governor.' 
This was not the language of a prelate addicted to the slavery 
of tlie see of Rome; but of one who was indeed of principles 
so very opposite to the papal usurpations, that in the year 
preceding this synod, ITHen.VL, he refiised to consecrate 
a bishop of Ely, that was nominated by pope Eugenius IV. 
A conduct quite consonant to his former behaviour, in 
6 Hen. VI., when he refused to obey the commands of pope 
Martin v., who had required him to exert his endeavours to 
repeal the statute of praemunire {" execrabile iUud stattduniy^ 
as tlie holy father phrases it) ; which refusal so far exasper- 
ated the court of Rome against him, that at length the pi^ 
issued a bulle to suspend him from his ofKce and authority, 
which the archbishop disregarded, and app^ed to a general 
council. And so sensible were the nation of their primate's 
merits, that the lords spiritual and temporal, and also the 
university of Oxford, wrote letters to the pope in his defence; 
and the house of commons addressed the king, to send an 
ambassador forthwith to his holiness, on behalf of the arch- 
bishop, who had incurred the displeasure of the pope for op- 
posing the excessive power of the court of Rome p. 

p See Wilk. ConciLMag.JBr. Vol. III. digression ; if indeed it be a digresrion 

jKutim, and Dr. Duck's life of arch- to shew bow contrary to Uie senti- 

bishop Chichele, who was the prelate ments of so learned and pious a pie- 

here spoken of, and the munificent late, even in the days of popery, tiiose 

founder of All Soub college in Ox- usurpations were, which the statutes 

ford: io. vindication of whose memory of praemunire and provisors were m ad e 

the author hopes to be excused this to restrain. 

(8) This prelate (Henry Beaufort, the Bishop of Winchester,), became 
cardinal in the reign of hb great-nephew Henry the Sixth ; but he was 
compelled to promise, that he would do no act in the execution of his 
office which might derogate from the rights of the crown, or of the subject; 
and a protest was made in the king's name against the entry of any legate 
into the kingdom^ except on the king's petition. — Lingard, y. 145. 
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Th)s tlien is tlie original meaning of the offencei wbicli 
we call ptaenumirt; viz* introtlucing a foreign jKiwer into 
tJiis land, and creating tmperium in imperial by paying tlmt 
obedience to papal process^ which constitution ally belonged 
to the king alone, long before the reformation in the reign of 
Henry the eighth : at which time the penalties of jiracmunire 
were indeed extended to more papal abuses than betbre ; as 
the kingdom then entirely renounced the authority of the see 
of Rame^ though not all the corrupted doctrines of the 
Roman church* And therefore by tlie several statutes of 
24 Hen, VI 11. €.12. mud 25 Hen^VHL c, 19- & 2K to appeal 
to Rome from any of the king's courts, which (though illegal 
before) had at times been connived at; to sue to Rome for 
any licence or dispensation t or to obey any process from 
thence ; are made liable to the pains o{ paemunire. And* in 
*>rder to restore to the king in effect the nomination of vacant 
bishoprick% and yet keep up the established forms, it is en- 
acted by statute 25 Hen. VIII. c.20, that if the dean and 
chapter refuse to elect the person named by the king, or any 
archbishop or bishop to confinn or consecrate him, they shall 
fall within the penalties of the statutes of praemmtire. Also 
by statute 5Eliz. c,l. to refuse the oath of supremacy will 
incur the pains of praemunire; and to defend the pope's ju- 
risdiction in tills realm, is a praemunire for the first offence^ 
and high treason for the second* So, too, by statnte IS Elh, 
c 2. if any one import any agmts Dei\ crosses, beads^ or other 
superstitious things pretended to be hallowed by the bishop 
of Rome» and tender the same to be used; or receive the 
same with such intent, and not discover the offender ; or if a 
justice of the peace, knowing ther^jf, shall not within four- 
teen days declare it lo a pri^ counsellor; they all incur 
praennmire. But importing or selling mass^books, or other 
popish books» is by statute 3 Jac.L e.5. $25. only liable to 
a penalty of forty shillings. Lastly, to contribute to the 
maintenance of a Jesuit's college, or any popish seminar}^ what- 
ever> beyond sea ; or any person in the same ; or to contri- 
bute to the maintenance of any Jesuit or popish priest in Eng- 
land, is by statute 27 EIije. c.2, made liable to the penalties of 
praemunire^ 

t 1 16 ] Thus far the penalties of praemunire seem to have kept 
within tlic prni>er Wund^ of ihcir original institution^ the de- 
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pressing the power of the pope r but, ihey Iseing paitii? of no 
inconsiderable consequence, it has been thought fit to dpply 
the same to other heinous oflFences ; some of which bear more, 
and some le^s, rektion to this original ofience, and some no 
reUtion at all. 

Thus, 1, By the statute 1 & 2 Ph. & Man c.B. to molest 
the possessors of abbey lands granted by parliament to Henry 
the eighthi and Edward the sixth, is ^ pj'acjnunire, 2* So 
likewise is the oflence of acting as a broker or agent in any *" 
usurious contract, when above ten per cent, interest is taken^ 
by statute 13 Eliz. c, B. (9) 3. To obtain any stay of proceed- 
ings, other than by arrest of judgment or writ of error> in 
any suit for a monopoly, is hkewise a praemunire^ by statute 
21 Jac I* c, S, 4. To obtain an exclusive patent for the sole 
making or importation of gunpowder or arms, or to hinder 
others from importing them, is also a praemunire by twa 
statutes: the one 16Car,Lc. 2L the other lJac.IL c.S. 
5* On the abolitioii, by statute 12 Car, IL c» 24r* of purvey- 
ance**, and the prerogative of pre-emption, or taking any 
victual^ beasts, or goods for the king's use, at a stated price, 
without consent of the proprietor^ the exertion of any such 
power for the future was declared to incur the penalties of 
praemunire. (10) 6. To assert, maliciously and advisedly, by 
speaking or writing, that both or eitlier house of parliament 
have a legislative authority without the king, is declared a 
jnaemunire by statute 1 3 Can IL c. 1. 7* By the habeas carpus 
act also, 31 Can IL c. 2, it is a praamiuire^ and incapable of-^ 
the king's pardon, besides other heavy penalties ', to send any 

* See Vd.L pag.SSt. ' See V0IJ* pagJSB, VoLIIL pag.137. 



(9) Several etaiutes (see VoJ, IL p* 465.) have reduced the legal rate of 
interest ; but none seems to have repealed this clause of the titatute of 
Elizabeth. 

(10) This IS a mistake* By the statute, any person exercising puireyance 
for the future is to be imprisoned by the justices near, and proceeded 
against by indictment at the next sesMona ; and the party grieved may, 
besides, bring a civ0 action, and recover treble damages and treble costs : 
hut the penalties of pr<£viumrc are inflicted only as in the case of mono- 
polies just before mentioned, where a party, after notice that the actioti 
is grounded on the statute, obtains any stay of proceedings or executioni 
mher ihm. by authority of the court, arrest of judgmeot, or writ of error^ 
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^ubjecl oi' this realm n primmer into pftrts beyond the seas. 
8p By tlie statute 1 M^ & M. st. I. e. 6. persons of eighteen 
years of ngQ, refusing to inke tlje new oaths of allegiance, as 
well us supreinaey, upon tender by the proper magistrate^ are 
lubject to llie penalties of a praammtrei and by statute 
7 &8 \W III. c. 24* serjeantSj counsellors, pro€tor% attorneys, 
and nil olficers of courts* practising without having taken the 
uathi of all^gknce and supremacy, and subscribed the de- 
chirulJon against pojiery, are guilty of a pt-atmunire^ whetlier 
the oatli be tendered or no. (11) 9. By the statute 6 Ann* 
c. 7. to assert tmiliciously and directly, by preaching, teadi** 
ing, or advbed si>eakiiig, that the then pretended prince of 
Wales, or any person other Uian according to the acts of set- 
tlement and union, hnlh any right to the throne of these king- 
doms; or that the king and parliament cannot make laws to 
limit the descent of the crown ; such preaching, teachingj or 
advised speaking is a praemttmre; as writingt printing, or 
publish ~ing the same doctrines anion nted^ we may reniei Tiber, 
to high treason* 10* By statute 6 Ann. c, 23. if the assembly 
of peers in Scotland, convened to elect their sixteen repre- 
sentatives in the British parliament, shall presume to treat of 
any other matter save only the election, they incur the pe- 
nalties uf a praemunire* 11* The statute 6 Geo* I . c* IB. 
(enacted in tlie year after tlie inSunous youth-sea project had 
lie^aretl Iialf the nation) makes all unwarranlal)lt^ under- 
takings by unlawful subscriptions, then commonly known by 
the Qimes of bubbles, subject to tlie penalties of a prewmunire^ 
12* The statute 12 Geo* I iL c. 11* subjects to the penal tk;s 
of the statute of jjraemunire all such as knowingly and wilfully 
solemnize, assist, or are present at^ any fbrbidden marriiige of 
such of the descendants of the body of king George II , as 
are by that act prohibited to contract matrimony w iUiout the 
consent of the crown*. 



/ 



, Having tlius mquired into the nature and several specie* 
oi praemunire^ it's puuisltnient may be gathered from the fore- 
going litatuies, which arc thus shortly summeil np by sir 
Eklward Coke ' : ** that from the conviction, the defendant 



(It) See ante, |). £«^ (6) 
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^^ shall be out of the king's protection, and his lands and 
^^ tenements, goods and chattels, forfeited to the king : and 
" that his body shall remain in^ prison at the Icings pleasure : 
" or (as other authorities have it) durir^ life"^':* both which [ 118 ] 
amount to the same thing ; as the king by his prerogative 
may any time remit the whole, or any part, of the punish- 
ment, except in the case of transgressing the statute of habeas > 
corpus. (12) These forfeitures here inflicted, do not (by the way) 
bring this offence within our former definition of felon y;^ 
being inflicted by particular statutes, and not by the common 
law. But so odious, sir Edward Coke adds, was this offence 
of praemunire^ that a man that was attainted of the same 
might have been slain by any other man without danger of 
law : because it was provided by law ^, that any man might 
y_ do to him as to the king's enemy; and any man may lawfully 
kill an enemy. However, the position its^, that it is at any 
time lawful to kill an enemy, is by no means tenable : it is 
only lawful, by the law of nature and nations, to kill him in 
the heat of battle, or for necessary self-defence. And to ob- 
viate such savage and mistaken notions % (IS) the statute 
5 Eliz. c. 1. provides, that it shall not be lawful to kill any 
person attainted in 2l praemunire^ any law, statute, opinion, or 
exposition of law to the contrary notwithstanding. But still 
such delinquent, though protected as a part of the public 
from public wrongs, can bring no action for any private in-* 
jury, how atrocious soever, being so far out of the protection 
of the law, that it will not guard his civil rights, nor remedy 
any grievance which he as an individual may suffer. And no 
man, knowing him to be gml^^ can with safety give him 
comfort, aid, or reliefs. 

•^ 1 Built 199. * Bto.Abr. t.Cortme. 197. 

^ StoL 25 Ed.III. 8t.5. c.22. ' 1 Hawk.F.C. c. 19. f.47. 

(IS) It seems hardly to amount to the same thing; — io the one'casey 
the term of imprisonment would be at the discretion of the court, voluntas 
Domini Regit in curid ; in the other, the court would have no discretion, 
but must pronounce the sentence of imprisonment for life, and the party 
would be left for any remission of it to the royal mercy, {volwdat Dotmm 
Regit in camerd.) See post, p. 121. 

(13) There was more ground for this notion than is implied in the text, 
for the statute referred to in the margin, whfch b one of those agaiost 
provisors, expressly enacts, that he who offends ** against such provison in 
body, goods or other possesdoos, shall be excused before all men, and for 
su'di aftteeiihall neiner be grieved, or let at this vak of any one.'* 

vol.. iV.' K 
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OF MISPRISIONS AND CONTEMPTS 

AFFECTING THE KING AND 

GOVERNMENT. 

^HE fourth species of offences, more immediately against 
the king and government, are entitled niisprisions and 
I trontempts. 

' MispRistoxB (a term derived from the old Frenchs mespris^ 
m tieglect or contempt) are, in the accept Ation of our law, 
generally understood to be all such high offences as are under 
the degree of capital, but nearly bordering thereon : and it 
is said, that a misprision is contained in every treason and 
felony whatsoever; and that if the king so please, the offender 
kmay be proceeded against for the misprision only*. And 
fupon the same principle, while the jurisdiction of the star- 
chamber subsisted, it was held that the king might remit a 
prosecution for treason, and cause the delinquent to be cai- 
snred in that court, merely for a high mi§demesnor : as hop- 
pened in the ease of Roger earl of Rutland, in 45 Eliz* who 
was concerned in tlie enrl of Essex's rctjclljon ^, Misprisions 
are generally divided into two sorts ; negative^ which consist 
in the concealment of something which ought to be revealed ; 
and positive, which consist in the commission of something 
which ought not to be done. 

[ 120 ] I* Of the first, or negative kind, is what is called misprmtm 
of treason s cot^istlng m tlie bare knowledge and concealnient 

^ lludtan orilw cotifi of itBr-pClMm- 
bcf . MS. m Mm. SHi, ( 1 ) 



P. a 3t, K«l. 71. 1 HaI. P.C 374. 
1 mmmk. P,C. e.»X 



(i) Tbii tuu beyn fincc publbhed in ihe CoUciiaa«a iurniica. toU ii, 
pfi, 1^*14! t 8^ poit, p. 368- 
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of treason, without any degree of assent thereto: for any 
assent makes the party a principal traitor ; as indeed the con- 
cealment, which was construed aiding and abetting, did at 
the common law : in like manner as the knowledge of a plot 
against the state, and not revealing it, was a capital crime at 
Florence and in other states of Italy S But it is now enacted 
by the statute 1 & 2 Ph. & M. clO. that a bare concealment 
of treason shall be only held a misprision. This concealment 
becomes criminal, if the party apprized of the treason does 
not, as soon as conveniently may be, reveal it to some judge 
of assize or justice of the peace \ But if there be any pro- 
bable circumstances of assent, as if one goes to a treasonable 
meeting, knowing beforeJiand that a conspiracy is intended - 
against the king; or, being in such company once by accid^t^ 
and having heard such treasonable conspiracy, meets the same 
company again, and hears more of it, but conceals it ; this is 
an implied assent in law, and makes the concealer guilty of 
actual high treason ^. 

There is also one positive misprision of treason, created so 
by act of parliament. The statute 13 Eliz. c.2. (2) enacts, 
that those who forge foreign coin [of gold or silver], not cur- 
rent in this kingdom, their aiders, abettors, and procurers, 
shall all be guilty of misprision of treason. For, though the 
law would not put foreign coin upon quite the same footing as 
our own ; yet, if the circumstances of trade concur, the falsi- 
fying it may be attended with consequences almost equally 
pernicious to the public ; as the counterfeiting of Portugal 
money would be at present ; and therefore the law has made 
it an offence just below capital, and that is all. For the 

' Guicdard. Hist. b. 3. ft 13. 'I Hawk. P. C c 90. s. 3. 

•^ I Hal. P. C. 372. 

(2) This ought to be 14 Eliz. c.3., and the author has been led into 
the mistake by implicitly copying Hawkins; but the 13 Eliz. c.2. did also 
create a positive misprision df treason in the concealing the offer of a bulle, 
or instrument of reconciliation to the see of Rome, for six weeks 9^^ 
the offer made; and the 23 Eliz. c. 1. made the offence of aiding and main- 
taining those who had been guilty of the treasons constituted by that act, 
liable only to the penalties of misprision of treason. By the word aidert ip 
this act, 14 Eliz. c.5.. Lord Hale says, are intended wders of the fact, not 
aiders of the person, as receivers and comforters. 1 H. P. C. 376. 

K 2 
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punishment of misprision of U^eason is loss of the proflu of 
lands during life, forfeiture of goods, and imprisonment during 
life ^- Which total forfeiture of the goods was originally in- 
[ 121 ] gicted while the offence amounted to principal treason, and of 
course included in it a felony, by the common law^ ; and there- 
fore is no ocception to the generfd rule laid down in a former 
chapter *, that wherever an offence is punished by such total 
forfeiture, it is lelony at the common law. 

MrspHisiOH qffekffii/ is also the concealment of a felony 
which a man knows> but never assented to ; for if he assented^ 
this makes him either principal or accessory- And the pu- 
mshment of this, in a public officer, by the statute Westm. !• 
3 Edw. I. Ci 9., is imprisonment for a year and a day ; in a 
common person, imprisonment for a less, discretionary time ; 
and, m both, fine and ransom at the king's pleasure : which 
pleasure of the king must be observed, once for all, not to 
signify any extrajudicial will of the sovereign, but such as is 
declared by his representatives, the judges in his courts of 
justice ; '* voluntas regis in curia^ n&n in camera */' (3) 

TiiEEE is also another species of negative misprisions : 
namely, the coiiceaUng of trcamvc-travej, w hich belongs to the 
king or his grantees by prerogative royal : the concealment 
of which was formerly punishable by death * ; (4) but now only 
by fine and imprisonment^. 

II. Ml spars IONS, which are merely positive^ are generaUy 
denominated cofitcmpis or /iigA miidemesnors i of which 



' 1 Hal. F. C. 374. 

i See fwf . 94. 

" I II«l. P,C 575, 



3 Inift. 133. 



(3) The wordi in the itattiiet appljcftbte to a cattunon |»enon, are 
le Roy prendre a tux gr^veim^f^ which Lord Cole explains, "at the 
king^jt suit they ihaJl be fined grievously and impmoaed/' But the statute 
with regard to common person* punishct only the " not suing and arresting 
felons at the summons of the sheriff^ and cry of the county ;" and teeoti 
hardly to apply to tnispmioo of letony in them, as defined in the tes^t. If 
th« o^er be unsble to pay the fine, he &h«ll be impiiiODed three yeart^ 
f Inii. 171. 

(4) It tM not clear, from the puMge IQ Gltarille, whether the punishment 
wu death, or km of memher. 
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1. The first and principal is the mal-administration .of 
such high officers, as are in public trust and employmept. 
This is usually punished by the method of parliamentary 
impeachment: wherein such penalties, short of death, are 
inflicted, as to the wisdom of the house of peers shall seem 
proper ; consbting usually of banishment, imprisonment, fines, 
or perpetual disability. Hitherto also may be referred the 
offence of imbezzling the pMic money ^ called among the Ro- [ 122 ] 
mans peculatusj which the Julian law punished with death in 

a magistrate, and with deportation, or banishment, in a pri- 
vate person ^, With us it is not a capital crime, but subjects 
the committer of it to a discretionary fine and imprisonmeiit. 
Other misprisions are, in general, such contempts of the exe- 
cutive magistrate, as demonstrate themselves by some arrogant 
and undutiful behaviour towards the king and government 
These are 

2. Contempts against the king's prerogative* As, by 
refusing to assist him for the good of the public; either in his 
councils, by advice, if called upon ; or in his wars, by per^ 
sonal service for defence of the realm, against a rebellion or 
invasion K Under which class may be ranked the n^lecdng 
to join the jwsse camtatusj or power of the coun^, being there- 
unto required by the sheriff or justices, according to the 
statute 2 Hen. V. c. 8. which is a duty incumbent upon all that 
are fifteen years of age, under the degree of nobility, and able 
to travel *"• Contempts against the prerogative may also be, 
by preferring the interests of a foreign potentate to those of 
our own, or doing or receiving any thing that may create an 
undue influence in &vour of such extrinsic power; as, by 
taking a pension firom any foreign prince without the consent 
of the king °. Or, by disobeying the king's lawfiil commands ; 
whether by writs issuing out of his courts of justice, or by a 
summons to attend his privy council, or by letters fi"om the 
king to a subject commanding him to return firom beyond the 
seas, (for disobedience to which his lands shall be seized till 
he does i^tum, and himself afterwards punished,) or by his 
writ of ne exeat regnum (5), or proclamation, commanding the 

^ Itut.4* 18. 9. *" hunb. Eir. SSS. 

» 1 Hawk. P. C. c22. s.2. ° 3 Inst. 144. 

' > - > « 

(5) 9€cVol.I.p.26«. 
. X S 
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subject to stay at home **. Disobedience to any of these com- 
mands is a high misprision and contempt ; and so^ lastly^ is 
disobedience to any act of parliament^ where no particular 
penalt}^ is assigned : for then it is punishable, like the rest of 
C 1^^ ] the^ contempts^ by fine and imprisontiient, at the discretion 
of the king^s courts of justice p. 

t ^ S. Contempts and misprisions against the king^s person 

and gotJCj^immti may be by speaking or writing against them, 
cursing or wishing him ill, giving out scandalous stories con- 
cernmg him, or doing any thing that may tend to lessen him 
in the esteem of his subjects, may weaken his government, or 
may raise jealousies between him and his people. It has 
been also held an offence of this species to drink to the pious 
memory of a traitor ; or for a clergyman to absolve persons 
at the gallows, who there persist in the treasons for which 
they die : these l>eing acts which impliedly encourage rebel- 
lion. And lor tliis species of contempt a man may not oidy 
be fined and imprisoned, but suffer the pillory or other in- 
famous cori>oral punishment '^ t (6) in like manner, as in the 
antient German empire, such persons as endea%otired to sow 
sedition, and disturb the public tranquillity, were condemned 
to become the objects oi' public notoriety and derision, by 
carrying a dog upon their shoulders from one great town to 
another. The emperors Otho L and Frederic Barbarossa in- 
fiicted tliis punisliinent on noblemen of tht* highest rank '. 

4f, Contempts against ihe klng*s ////r, not amounting to 
treason ot praemmiire^ are the denial of hi** right to tlie croim 
in common and unadvised discourse; for, if it be by advisecliy 
speaking, we have seen ' that it amounts lo a praemunire. 
This heedless species of contempt is, however, punished by 

^ Sm Vol.L pftg.1166, ' Mod. 1;q. Ukt^uU, S8. 119. 



(fi) By the 5<jG.a. cl.'ts., the putmbmeiil of die pitlofy lit nboliahe^ 
iMccpl in cftie$ of peijary> or lubomHtioii of perjury, and witfiiK, Tidse^ and 
cofTupi sf&rtiifttioa or lubomation tliereof, mnouiiuflg to perjury ; itad fine 
Of impriionment, or both sulntituti^ for it. This puniiKmcnii howr*'er^ 
hfti iincc (perimpi throtigh inAcivertcncj) been iiilltcte<t by thc5TG.3.c.iV« 
(we ante, p. \m.\ und, 1 b«lievr» ft repMidd in the imuuiil mutin,! aitA* 
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our law with fine and imprisonment Likewise if any per<^ 
son shall in any wise hold, affirm, or maintain, that the com-, 
mon law of this realm, not altered by parliament, ought not 
to direct the right of the crown of England ; this is a mis- 
demesnor, by statute 13 Eliz. c.l. and punishable with for- 
feiture of goods and chattels. (7) A contempt may also arise 
from refusing or neglecting to take the oaths, appointed by t 

statute for the better securing the government; and yet 
acting in a public office, place of trust, or other capacity, for [ 124 ] 
which the said oaths are required to be taken ; viz, those of 
allegiance, supremacy, and abjuration ; which must be taken 
within six calendar months after admission. The penalties 
for this contempt, inflicted by statute 1 Geo. I. st 2. clS. 
are very little^ if any thing, short of those of a praemunire : 
being an incapacity to hold the said offices, or any other : to 
prosecute any suit : to be guardian or executor : to take any 
legacy or deed of gift ; and to vote at any election for mem^ 
bers of parliament : and after conviction the offender shall 
also forfeit 500Z. to him or them that will sue for the same. 
Members on the foundation of any college in the two uni- 
versities, who by this statute are bound to take the oaths^ 
must also register a certificate thereof in the college-register, 
within one month after; otherwise, if the electors do not 
remove him, and elect another within twelve months, or 
after, the king may nominate a person to succeed him by his 
great seal or sign manual. Besides thus taking the oaths for 
offices, any two justices of the peace may by the same statute . 
summon, and tender the oaths to, any person whom they 
shall suspect to be disaffected : and every person reftisbg Uttei 
same, who is properly called a non-juror, shall be adjudged 
a popish recusant convict, and subjected to the same penalties 
that were mentioned in a former chapter^; which in the end 
may amount to the alternative of abjuring the realm, or suf- 
fering death as a felon. (8) 

5. Contempts against the king's palaces or courts of Justice 
have been always looked upon as high mi^risions : and by 

' See pag. 55. 

(7) This statute was made for the queen's life, and has expired* 

(8) But see pp. 58,59. nn. (6) (7). ' . '. 

K 4 
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tbe andent law, before the conquest, fighting in the king's 
palace, or before the king's judges, was punished with death *. 
So, too, in the old Gothic constitution, there v. ere many places 
privileged by law, quOms m^jor reverejitia et securitas debeiur^ 
ui ttjnpln et judicia^ quae sancta habebantur^ — arces et aula 
regisf — defiique loads qtdUhet praesctiie ant advenfaftte rege \ 
^£ 125 ] And at present, with ysj by the statnte 33 Hen. VIIL c.lS. 
malicious striking in the king's palace, wherein his royal per- 
son resides, whereby blood is drawn, is punishable by [lerpetua! 
imprisonment, and fine at tlie king's pleasure i and also witli 
loss of the offender s right hand^ the solenm execution of 
which sentence is prescribed in the statute at length. 



BtJT siriking in the king's superior courts of justice^ in 
Westminster-hall* or at the assir^s, is made still more penal 
than even in the king's palace. The reason seems to be, 
that those courts being antiently held in the king^s palace^ 
and before the king himself^ siriking there included the former 
contempt against the king's palace, and something more ; viz. 
the disturbance of public justice. For this reason, by the 
antient common law l>efore the conquest % striking in tlte 
king's courts of justice, or drawing a sword therein, was a 
capital felony : and our modem law retains so much of the 
antient severity as only to exchange the loss of life for the loss 
of the oifendtng limb. Tlierefore a stroke or blow in such a 
court of justice^ whether blood be drawn or not, or even 
* assaulting a judge sitting in the court, by drawing a weapon, 
without any blow struck, is punishable with the loss of the 
right hand, imprisonment for life, and forfeiture of gocxls and 
j chattels, and of the profits of his lands during life*, A rescue 
Imlso of a prisoner from any of tlie said courts, without striking 
I blow, is punished with perpetual imprisonment, and forfeiture 
of goods, and of the profits of lands during life^ i being looked 
upon as an offence of the same nature with the lastj but only, 
as no blow is actually given, the amputation of the hand is 
excused. For the like reason, an aifray, or riot, near the 



"^ 3 IniL 1 40. LL. Aimrtd,aij>, 7. 4-34. 



* Stftund PC sa. S hm. 140,141. 
' 1 Hawk. P>C. c;fl. t^S. 
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said courts, but out of their actual view, is punished only 
with fine and imprisonment '. 

Not only such as are guilty of an actual violence, but of [ 126 ] 
threatening or reproachful words to any judge sitting in the 
courts, are guilty of a high misprision, and have been pu- 
nished with large fines, imprisonment, and corporal punish- 
ment*. (9) And even in the inferior courts of the king, an 
afiray or contemptuous behaviour is punishable with a fine 
by the judges there sitting ; as by thesteward in a court-leet, 
or the like ^ 

Likewise all such, as are guilty of any injurious treatment 
to those who are immediately under the protection of a court 
of justice, are punishable by fine and imprisonment : as if a 
man assaults or threatens his adversary for suing him, a 
counsellor or attorney for being employed against him, a 
juror for his verdict, or a gaoler or other ministerial officer 
for keeping him in custody, and properly executing his 
duty^: which oflences, when they proceeded &rther than 
bare threats, were punished in the Gothic constitutions with 
exile and forfeiture of goods **. 

Lastly, to endeavour to dissuade a witness fit>m giving 
evidence ; to disclose an examination before the privy council; 
or, to advise a prisoner to stand mute (all of which are im- 
pediments of justice) ; are high misprisions, and contempts of 
the king's courts, and punishable by fine and imprisonment. 
And antiently it was held, that if one of thd grand jury dis- 
closed to any person indicted the evidence that appeared 
against him, he was thereby made accessory to the ofience, if 
fdony : and in treason a principal. And at this .day it is 
agreed, that he is guilty of a high misprision % and liable to 
be fined and imprisoned ^ 

* Cro. Car. S73. <> Sdemh. dejure Goth. l. S. cS. 

* iMtf.50S. « See Bar. 212. 27 Ass. pi. 44. § 4. 
»• 1 Hawk. P. a C.21. 8.10. fol. 138. 

* S Iiiat.141, 142. f 1 Hawk. P. C. c.21. 8.15. 

(9) It has been determined, that a judge sitting at niti print has the power 
of fining even a defendant conducting his own defence to a criminal chaige, 
for contempt of the court in the coune of that defence. R, v. Damons 
4B.&A.J29. 




OF OFFENCES against PUBLIC 
JUSTICE. 



npHE order of our distribution will next lead us to take into 
consideration such crimen and misdemesnors as more 
espec fatly affect the cmnmonwealik^ or public polity of the 
kingdom : which, however, as well as tliose which are pecu- 
liarly pointed against the lives and security of private subjects, 
are also offences against the king, as the pater JamUias o( the 
nation : to whom it appertains by his regal office to protect 
the community, and each individual therein j from every 
decree of injurious violence, by executing those laws, which 
the people themselves in conjunction with him have enacted ; 
or at least have consented to, by an agreement either expressly 
made in the persons of their representatives, or by a tacit and 
implied consent presumed from and proved by immemorial 
usage. 

The species of cTimes which we have now before us, is 
subdividetl into such a number of inferior and subordinate 
classes, that it would much exceed the bounds of an elemen- 
tary treatise, and be insupportably tedious to the reader, 
wei-e I to examine them all minutely, or with any degree of 
critical accuracy.. I shall therefore confine myself principally 
to general definitions, or descriptions of this great variety 
of offences, and to the punishments inBicted by law for each 
particular offence; with now and then a few incidental ob- 
ser\^ations : referrbig the student for more particulars to other 
volummous authors ; who have treated of these subjects with 
greater precision and more in deUiilj than is consistent witli 
the plan of these Commentaries, 
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The crimes aiid misdemesnors that more especially affect 
the commonwealth, may be divided into five species : viz, of- 
fences against public justice^ against the public peace, against [ 
public trade, against the public healthy and against the public 
. police or oeconomy ; of each of which we will take a cursory 
view in their order. 

First, then, of offences against public justice : some of 
which are felonies, whose punishment may extend to death ; 
others only misdemesnors. I shall begin with those that 
are most penal, and descend gradually to such as are of less 
malignity. 

1. Imbezzling or vacating records, or falsifying certain 
other proceedings in a court of judicature, is a felonious offence 
against public justice. It is enacted by statute 8 Hen. VI. c 12* 
that if any clerk, or other person, shall wilfully take away, 
withdraw, or avoid any record, or process in the superior 
courts of justice in Westminster-hall, by reason whereof the 
judgment shall be reversed or not take effect ; it shall be felony 
not only in the principal actors, but also in their procurers 
and abettors. And this may be tried either in the king's 
bench or common pleas, by a jury de medietate: half officers 
of any of the superior courts, and the other half common 
jurors. Likewise by statute 21 Jac.I. c.26. to acknowledge 
any fine, recovery, deed enrolled, statute, recognizance, bail, 
or judgment, in the name of another person not privy to the 
same, is felony without benefit of clergy. (1) Which law 
extends only to proceedings in the courts themselves: but 
by statute 4 W.& M. c.4«. to personate any other person (as 
bail) before any judge of assize or other commissioner autho- 
rized to take bail in the country, is also felony. For no man's 
property would be safe, if records might .be suppressed or 
falsified, or persons' names be falsely usurped in courts, or 
before their public officers. 

2. To prevent abuses by the extensive power, which the 
law is obliged to repose in gaolers, it is enacted by statute 



(1) Bat the attainder does not work any corruption of blood, or for- 
feiture of dowen 
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14Edw,III- c. 10. that if any gaoler by too great durass of 
imprisonment makes any prisoner, that he hath in ward, be- 
t 1 29 1 come mi approvc-r or an appeUm' against his will : that is, as we 
shall see hereafter, to accuse and turn evidence against some 
other person ; it is felony in the gaoler. For, as sir Edward 
Coke obsen'es'j it is not lawful to induce or excite any man 
even to a just accusation of another ; much less to do it by 
duress of imprisonment : and least of all by a gaoler, to whom 
the prisoner is committed for safe custody* 

3. A thihd offence against public justice is otsirueiing the 
execution of lawful process. This is at all times an offence of 
a very high and presumptuous nature ; but more particularly 
so* when it is an obstruction of an arrest upon criminal pro- 
cess. And it hath been holden, that the party opposing such 
arrest becomes thereby pariicrps crimims: that is, an accessory 
in felony, and a principal in high treason, ** (2) Formerly one 
of the greatest obstructions to public justice, Ixith of the civil 
and criminal kind, was the multitude of pretended privileged 
places, where indigent persons assembled together to shelter 
themselves from justice» (especially in Londofti and South war k]> 
under the pretext of their having been antient palaces of the 
crown, or the like*^: all of which sanctuaries for iniquity Bre 
now demolished, and the opposing of any process therein is 
made highly penal, by the statutes 8 & 9 W. 111. c, 27*, Geo. I. 
c* 28., and 1 1 Geo-L c-22-, which enact, that persons opposing 
the execution of any process in such pretended privileged 
places within the bills of mortality, or abusing any officer in 
bis endeavours to execute his duty therein, so that he receives 



'■ 3 ttuLSK 

* 2 Hawk. P. C c,l7. •,!. 

' Such u JfttHe-Friertf Attd itE < 



vlrofu ; Ox £tt^^ j and tli« Mint to 
Southwiark. 



(2) It seen) 5 that there mmt be a know] edge of the pfirty's guilt of the 
pBTticiilar specie! of ofTetice, to implicate the person opposing hi* arrest, bt 
■cocwary to the crirae (see Hflwkins in the place cited) ; though where the 
puty if oetuaity in the custody of an accredited officer, as a conitable or 
ffhefifl; be thai rescues hun inut>t at hl^ pent tnke notice of the crime wsih 
which he is chATged. It should, however, \x undentood in All tbe»e akset, 
thai where clergy ii taken away from the original felony by statute, the 
person fto hiDdetiikg hi« arrest thall ttiU have tui clergy. I Hale P.C>eo^. 
Bee the t&30*4^ c.ss. p.uu n^(m* 
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bodily hurt, shall be guilty of felony, and transported for 
seven years : and persons in disguiscj joining in or abetting 
any riot or tumuU on such account, or opposing any process, 
or assaulting and abusing any officer executing or for 
having executed the same, shall be felons wtdiout benefit of 
clergy. (3) 

4", Ah escape of a person arrested upon criminal process by 
ekiding the vigilance of his keepers before he is put in hold is 
also an offence against public justice, and the party himself is 
punishable by fine or imprisonment*^ But the officer permit- 
ting such escape^ either by negligence or connivance, is much [ ISO ] 
more culpable than the prisoner ; the natural desire of liberty 
pleading strongly in bis behalf, tliough he ought in strictness 
of law to submit himself quietly to custody, till cleared by the 
due course of justice^ Officers therefore who, after arrest, 
negiigeniit/ pcmiit a felon to escape, are also punishable by 
fine^s but volwiiajy escapes, by conj^ent and connivance of 
the officer, are a much more serious offence : for it is generally 
agreed that such escapes amount to tlie same kind of oSence, 
and are punishable in the same degree as the offence of which 
the prisoner is guilty, and for which he is in custody, whether 
treason, felony, or trespass* And diis whether he were 
actually committed to gaol, or only under a bare arrest.^ But 
the officer cannot be thus punished, till the original delinquent 
hath actually received judgment or been attainted upon ver- 
dict, confession, or outlawry, of the crime for which he was 
so committed or arrested: otherwise it might happen, that 
the officer might be punished for treason or felony, and the 
person arrested and escaping might turn out to be an innocent 
man, But^ before the conviction of the principal party, the 
officer thus neglecting his duty may be fined and imprisoned 
for a misdemesnor^. (^) 

^ 2 Hawk.P.C. c.n,s.5, « I H«L P.C 598, 9. SE H»wk, 

■^ 1 lUl* RC.eoOp 

' 1 Hal. P, C. 590, 3 H»wt* RC 
CIS, i^tSJ, 



« I H«L P.C 598, 9. 
F*C, cA^. f.26. 



(3) The 9G*l. C.28., by which the capital punishment was Imposed upon 
the afience latt described^ has been repealed in that part by the J G* 4, 
die. 

(4) The olfence tor which the party k in cuttody mijtt be^ captial mtme 

«t 



lio 



PUBLIC 



Book IV. 



S, Breach of prison by the offender himself, when com- 
mitted for anv cause, was felony at the common law ^ : or even 
conspiring to break it '. But this severity is mitigated by the 
ntBlute dejf^angentibm prisonaffiy 1 Edw,ILst.2», which enacts, 
that no person shall have judgment of life or member for 
breaking prison, unless committed for some capital offence. 
So that to break prison and escape, when lawfully committed 
for any treason or felony, remains still felony as at the common 
law ; and to break prison, (whetlier it be the county-gaol, the 
stocks, or other usual phice of security,) when lawful 1^^ con- 
fined upon any other inferior charge, is still punishable as a 
high niisdemesnor by fine and imprisonment* For tlie statute 
[ 131 } wliich ordains that such offence shall be no longer capital, 
never meant to exempt ii entirely from every degree of 
punishment'. (5) 



** 1 H-L PX.607. 
* Bract. 1,3. ir,2. c.$. 



1 ^ Hnwk* P*C. c. tS. s. n. 



at the time be is suilfered to escape, in order to make the voluntary escaf>c 
iiapital in the officer. So that if A ii in custody for having dangsrouily 
wotindcd D ami the oflicer suffehi him to escape ; though B should after* 
wards die, and A thereupon bef^ome guilty of uiurdcr^ yet the eicupe will 
not be capital, for A was in tniRtody only for a mi&deuieanour at the time 
of the escape. Hawk. P. C* B, 2. c, 19. b, 95. This rule applies aUo to 
breaches of prison within the exception of the statute of Ed. 2. lb. c* 18* 

£* 14. 

The proTifflons already mentioned in the text, reach ca«e& only where 
the escape i& actually eSected ; but by the 16 G. 2. c.31., which is mentioned 
for another purpose in the follow ing fiagc, it h made a felony pimishable 
by transportation for seven years, lo asskt any prtsoncr in attempting to 
make bii escape from the cubtody of any ol&cer or f>erson having lawful 
diwqgpof him by virtue of a warrant of commitment for treoflon or felony 
(except petty larceny), expressed in such warrant {and therefore a com- 
tnitnient on suspicion is not within the act, I Leach, 97, Walder'f case) ; or 
to aiuit any fdan in attempting to make hh escape from any boat or thip 
carrying felons for transportation, or from the contractor for their transport- 
ation, his aiaigni or agentA, or any person to whom «uch felon ih»tl have 
been deliirered, in order for tranapcirtatiou. 

(5) The ofiencc of prison-breach ia in law and reason also complete^ 
whether the party was or wns not giulty upon the charge for which he waa 
imprisoned i and therefore If ale lays it down that he may be tried and have 
judgment for it, before trial of the principal felony, At the same time, with 
more mercy than conilsleney, he kj-s down that, if he has been tried lor 
the principal felony nnd acquitted, he shall not be tried for the prisoci- 
breaeh,or may plead Im acquittal in bar. i Hale, H.P.C, <sii. The 

practice 



Ch. 10. WRONGS. 181 

6. Rescue is the forcibly and knowingly freeing another 
from an arrest or imprisonment ; and it is generally the same 
ofience in the stranger so rescuing, as it would have been in 
a gaoler to have voluntarily permitted an escape. A rescue, 
therefore, of one apprehended for felony, is felony; for treason, 
treason; and for a misdemesnor, a misdemesnor also. But 
here likewise as upon voluntary escapes, the principal must 
first be attainted or receive judgment before the rescuer can 
be punished : and for the same reason ; because perhaps in 
feet it may turn out that there has been no offence committed ^. 
By statute 1 1 Geo. 11. c. 26. and 24 Geo. II. c. 40. if five or more 
persons assemble to rescue any retailers of spirituous Uquors, 
or to assault the informers against them, it is felony, and 
subject to transportation for seven years. By the statute 
16 Geo. II. cSl. to convey to any prisoner in custody for 
treason or [any] felony [except petty larceny] any arms, in- 
struments of escape, or disguise, without the knowledge of the 
gaoler, though no escape be attempted, or any way to assist 
such prisoner to attempt an escape, though no escape be 
actually made, is felony, and subjects the offender to trans- 
portation for seven years : or if the prisoner be in custody for 
petit larceny or other inferior offence, or charged with a debt 
[damages or costs amounting in the whole to] 100/., it is then 
a misdemesnor, punishable with fine and imprisonment. And 
by several special statutes \ (6) to rescue, or attempt to rescue, 

* 1 Hal. P.C. 607. Post. 344. • 

' 6 Geo. I. c. 23. (TransportatioD.) 1 9 Geo. II. c. 34. (Smuggling.) 26 

9Geo.I. C.22. (Black-act.) 8 Geo. II. Geo. 1 1, c. 37. (Murder.) 27 Geo. 1 1, 

c. 20. ( Destroying turnpikes, &c) c.l5. (Black-act.) 

practice in consequence, I believe, is to try for the principal felony first, 
and in case of acquittal, to abandon the fl|(oiecution for prison-breach. 

(6) Other statutes might be added to those cited in the margin, which 
will however be more conveniently noticed under the several offences to 
which they reply. As to those cited, the 6G.1. c.23. will be considered 
hereafter ; the capital punishment for rescuing persons in custody under 
the greater number of the offences specified in the 9G. 1. c. 22., and 27 G.2. 
c 15., has been taken away by 4 G.4. c.54., and transportation or imprison- 
ment with or without hard labour substituted ; the 1 G. 4. c. 115. has re- 
pealed the capital part of the 8G.2. c.20., substituting the punishments 
last roendoned; the 52 G. 5. c.143. has done the same with the 19G.9. c.34. 
The 1&2G.4. c.88. is a general statute made for the amendment of the 
law of rescue. It provides, thtit where any one shaH be cohvidted 6f feloity 
for the rescue, or assistance in the rescue of any one, and be hereupon 

entitled 
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lUoo m fWHTiftff^j nDcl tlieu punif^h thetn m accessories to the 
fcltwiT Bm il b provided by tlie same statutes, that he shall 
oolr make use of O0€» and not botli of these iiicUiotls of punish- 
H U gfrt, (9) By the sBme sUtute also^ 29 Geo. IL c, SO., persons 
httrine laad« iron, and other luetuls in their custody, and not 
ffiving a satisfectory account how they came by the same, are 
guUtv of ft misdeniesnorj and ptmishable by fina or imprison* 
meut. And by statute 10 Geo. IIL c,48, all knowing receivers 
of stolen plale or jeweUj taken by robbery on the highway, 
or when a burglary accompanies the steahngj may l>e tried 
BS well before as after the conviction of the principal, and 
whether he ba in or out of custody ; and, if convicted, shall 
be adjudged guUty of felony, and transported ibr fourteen 
yeai^s. (10) 



(s) The Btattitcs of 3Wt&M. and 5 Anne were attended by tlie incon- 
irenience mentioned in the teitt, and also by that of taking away the com- 
mon-law proceeding against a receiver for a mbdeniesnor, that offtrncc 
bein^ mei^ed in the felony. The l Anne and sect. 6. of 5 Anne were 
passed to remedy these inconveniences, and must therefore be construed 
widi reference to them j 0ccordit3g:ly Mr* J. Foster lays it down ds illegnl to 
pros^ecnle under them for a mi^idemesnor while the principal h in cn^tody, 
and aintsnable to justice ; and that in &uch a case the proiecytor hai no 
option. Thii %m not inconsistent m ith the ibtermination in WHke^-i ca«e, 
1 Leachj Cr, Ca. 105., where it wa^ held that a receiver might be tried for 
the roisdeinesiior^ though the principal felon might at one period have 
been taken by the pro^eentor, who neglected to do so, there being no eol- 
tnmon ai that lime, nor any ability to take him at the time of the prose- 
cution. But the ^2 0^^. i%5e. (which extends to cartes aa well of petty 
larceny in the principals, in which there ure at common law no acecuorics^ 
Bfl to grand larcenies, or greater oflences,) has altered the law in this respect, 
and the receiver may now be pro^'cntcd for the misdemeanor, whether the 
principal be amenable to justice or not, Tn conseciucnce of this, the uncon- 
Wted principal may be broogbt into court, and h a competent witness 
^in«l the receiver. Haslam's case, l Leacht Cr. Ca. 4 1 B, 

(10) The policy of the 39G,2» c, 30, has been e^ttended by the 21 0,5, 
c*69, to stolen pewter in any form or shape whatever, and the buying or 
receiving it with guilty knowledge, whether the principal felon ha* or hai 
not been convicted, h punishable by transportation for a term not exceed- 
ing teven yean, or imprisonment with hard labour for any term not leif 
than one nor more than three yearj, mth public whipping! not exceeding 
three in numtien 

The stutute^ ofW.^M. and Anne have been often held not to extend 
tn tJie receiver& of money stolen, upon the principle, that thoygh In a large 
4eoie the term ** gocMk and chatteU" might well include it, yet tlic intent 
oftht actionly «straded to tuch goods and cbattel*. the property in which 

being 
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10. Of a nature somewhat similar to the two last is the 
ofience of theft-bote^ which is where the party robbed not only 
knows the felon, but also takes his goods again, or other 
amends, upon agreement not to prosecute. This is frequently [ 134 ] 
called compounding of felony; and formerly was held to 

make a man an accessory ; but is now punished only with 
fine and imprisonment \ This perversion of justice, in the 
old Gothic constitutions, was liable to the most severe and 
infamous punishment. And the Salic law, " latroni eum si" 
** tntlem habuit^ qui furtum celare vellet, et occulte sine judice 
" compositionem ejus admittere \" By statute 25 Geo. II. c S6. 
even to advertise a reward for the return of things stolen, with 
no questions asked, or words to the same purport, subjects 
the advertiser and the printer to a forfeiture of 50/. each. 

11. Common barretry is the offence of frequently exciting 
and stirring up suits and quarrels between his majesty's sub- 
jects, either at law or otherwise *. The punishment for this 
offence, in a common person, is by fine and imprisonment; 
but if the offender (as is too frequently the case) belongs to 
the profession of the law, a barretor, who is thus able as well 
as willing to do mischief, otight also to be disabled from prac- 
tising for the future ^ And indeed it is enacted by statute 
12 Geo.i. C.29. that if any one, who hath been convicted of 
forgery, perjury, subornation of perjury, or conunon bar- 
retry, shall practise as an attorney, solicitor, or agent, in any 
suit; the court, upon complaint, shall examine it in a sum- 
mary way; and, if proved, shall direct the offender to be 
transported for seven years. Hereunto may also be re- 

«> 1 Hawk. P.C. c. 59. $ 6. • 1 Hawk. l^.C. c. 81. § 1. 

^ Sdernh. dejure Goth. l. S. c. 5. ' Ibid. § 14. 

being in its nature ascertainable by outward marks, made it more difficult 
for the thief to dispose of them without the aid of a receiver; whereas mo- 
ney has not in general any such distinfi|uBhirig marks, and it required no da 
from a receiver to give effect to the thefl. This principle did not ai^ly sd 
well to the case of bank-notes, and other paper representatives of money i 
but the same law, though with a difference of opinion on the subject, was 
eitended to diem. By the 5G.4. c.S4., however, this has been altered, 
and the 2G.S. c.25. (see post, p. 254.), which makes it felony to steid such 
instruments, is extended to the receipt of them when stolen ; and the 
offence is in all respects assimilated to the receipt of stolett ^kM, See 
2East,P. C. 748. 
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ferred another offence, of equal mali^ity and audaciousness ; 
that of suing another in the name of a fictitious plaintifiT; 
either one not in being at all, or one who \s ignorant of the suit. 
This offence, if committed in any of the king's superior courts, 
is leilf as a high contempt^ to be punished at their discretion. 
But in courts of a lower degree, where the crime is equally 
pernicious^ but the authority of the judges not equally ex- 
tensive, it is directed by statute S Eliz. c, 2., to be punished 
by six months* iniprbonment, and treble damages to the party* 
injured* 

12. Maiktehance is an offence that bears a near relation 
to the former ; being an officious intermeddling in a suit that 
[ 135 2 no way belongs to one, by maintaining or assisting either 
party with money or otherwise, to prosecute or defend it " : 
a practice that was greatly encouraged by the first introduc* 
tion of uses ^. This is an offence against public justice, as it 
keeps alive strife and contention, and perverts the remedial 
process of the law Into an engine of oppression. And^ there^ 
fore, by the Roman law, jt was a species of the crimen Jhlsi to 
enter into any confederacy, or do any act to support another's 
lawsuit, by money, witnesses, or patronage ** A man may, 
however, maintain the suit of his near kinsman, servant, or 
poor neighbour, out of charity and compassion, with impunity* 
Otherwise the punishment by common law is fine and impri- 
sonment^; and by the statute 32 Hen,VIIL c,9<, a forfeiture 
of ten pounds* 

15. Champerty, campi-partkio^ is a species of mainte- 
nance, and punished in the same manner ' : being a bargain 
with a plaintiflT or defendant campum jmriire^ to divide the 
land or other matter sued for between them, if they pre- 
vail at law ; whereupon the champertor is to carrj^ on the 
parly's suit at his own expence'- Thus champari^ in the 
Freneli law, signifies a similar division of profits, being a part 
of the crop annually due to the landlord by bargain or cus- 
tom* In our sense of the word it signifies tlie purchasing of 
a suit, or right of suing: a practice so much abhorred by our 



• I HiwLRc c,as, }3, 

• Dr.4*,90S. 

« ^.4a.ia 8S, 



I Hawk. RacS3.f SS. 
Slat, of cofiflpir^ S3 E^<L 



i 



ch, la 



WRONGS. 



135 



lawj that it is one main reason why a chose in action, or thing 
of which one haih the right but not the possession, is not 
assignable at common law ; because no man should purchase 
any pretence to sue in another^s right* These pests of civU 
society, that are perpetually endeavouring to disturb the re- 
pose of their neighbours, and officiously interfering in other 
men's quarrels^ even at the hazard of their own fortunes^ 
were severely animadverted on by the Roman law, " qui im- 
'* pwie coetiiU in alienam litem^ fd quicquid ex condem flat tone 
** in rem ipsitis redactum ^fian^it inta* eos ccmmuniraretur^ lege 
*' Jtdia de vi privata fcnenim'^" and they were punished by 
the forfeiture of a third part of their goods, and perpetual 
infamy. Hitherto also must be referred the provision of the [ 1 36 ] 
statute 32Hen, VIIL Ci9., tlmt no one shall sell or pur- 
chase any pretended right or title to landj unless the vendor 
hath received the profits thereof for one whole year before 
such grant, or hath been in actual possession of the land, or 
of the reversion or remainder ; on pain that both purchasor 
and vendor shall each forfeit the value of such land to the 
kbig and the prosecutor* These offences relate chiefly to the 
commencement of civil suits i but 

I** The emipoanding of ittfof^natiam upon jienal statutes 
is an ofience of an equivalent nature in aimtnal causes ; and 
is, besides, an additional misdemesnor against public justice, 
by contributing to make the laws odious to the people. At 
once, therefore, to discourage malicious informers, and to pro- 
vide that offences, when once discovered, sh&ll be duly pro* 
secuted, it is enacted by stJitute ISEliz, e*5-, that if any 
person, informing under pretence of any penal law, makes 
any composition without leave of the court, or takes any 
money or promise from the defendant to excuse bim, (which 
demonstrates his Intent in commencing the prosecution to be 
merely to serve his own ends, and not for the public good,) 
he shall forfeit 10/., shall stand two hours on the pillory, and 
shall be for ever disabled to sue on any popular or penal 
statute. (11) 



(U) See ante, p. I3J.D. 
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15- A CONSPIRACY also to indict an innocent man of felony 
felsely and inaliciously> who is accordingly indicted and ac- 
quitted, is a farther abuse and perversion of pubOc justice ; 
for which tlie party injuretl may either have a civil action 
by writ of conspiracy, (of which we spoke in the preceding 
book ^,) or the conspirators, for there must be at least two to 
form a conspiracy, may be indicted at the suit of the king, 
and were by the antient common law ^ to receive what is 
called the vtilcJtotts judgment ,* viz, to lose their iiifermn Icgan^ 
wliereby they are discredited and disabled as jurors or wit- 
nesses ; to forfeit ttieir goods and chattels, and lands for life ; 
to have those lands wasted, their houses rased> their trees 
rooted up, and their own bodies committed to prison*, (12) 






1 Hnwk^F.C c.7^ 19^ 



(I2J It does not seem to be necessarj' tlmt the innocent man should be 
acquitted, or even indicted, to make the criuic of conspiracy complete. 
He may bave been convicted, (if not capitally, (or then it might be que^ 
tionable, whether the o0ence wb$ not of a more serious nntiire,) or the 
indictment mm have been quashed for imrindc defects, without putting 
hitn on bis triid, or it may have bten preferred in a tourt which luis no 
jurisdiction of the crime charged. Wt us m all tbeitc ci»ses there would stll] 
have been a confederacy to injure an individual by a false cbai]gc to the 
abuHG of public justice, accord ing to autboritiei m well as in reofcn, the 
crime of conspiracy would be complete. So also if the esisence of the criiive 
ii the guilty act of confederating for unlawful purposes, as 1 shall try to 
show it is, then even preferring the indictment, though very important, cannot 
be Tiecessary evidence to make out the charge. If A and B agree to indict 
C of a crime, of which ihcy do not believe htm to be guilty, the conspiracy 
is at that moment, according to thi!> 3U{>posittott, complete, iind they might 
be indicted for it, though their project should be arrested at that point. 

This is the only spcciei of conspiracy which the author treat* of in this 
i^otume, but in iIa several spedca it u a very comprehensive head of cri- 
minal law* It h not very eiisy to frame a delinition of the crinvc in accord- 
ance with all the dceifiions on llie subject : in some instances, the unlaw* 
^oeii of the means ; in otherf, the uo lawfulness of the end has been held 
to mnkc the offence : in $ome again, both the end and the means^ have b<^n 
in thein«elve» lawful ; but the Uire lact of the confedemcy ha^ detcrijuned 
it to be conspiracy J while, on the other band, it is said tliat there miiy be 
aconfeJerBcy to do an illegal act by illegal means^ and yet the parties not 
tic indictnbfc for a ronspirary. Perhajw, u[H>n enamination of these four 
ciiic«i it will be found that the two circum^toncci of a confederacy, and a 
purpose crimindlly nnluv^ful, arc essentially neceisanv »nd they alone, to 
ihc cfttne of eontpiracy, and that the confusion hai Muen from the Mlmcy 
of teparaiing tlii? memu from the etid, or coniiderisig th«t any mesiif could 

po««tbly 
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nouneed for some ages : but instead thereof tlie delinquenb^ 
are u.sually sentenced to imprisonment^ fine, and pillory^ To 
this head may be referred the offence of sending letters, 
threatening to accuse any person of a crime punishable with 
deathf transportation, pillory, or other inlkmous punishment, 
with a view to extort from him any money or other valuable 
chattels. This is punishable by statute 30 Geo, 11. c.24., at 
the discretion of the court, with fine, imprisonment, plllorj*, 
whipping, or transportation for seven years, ( 1 3) 



dedre^ which lu« woril^ evince^ nol to extexid the range pf a crime which 
arter all U of a very general and yncertain nature, and the puDishment of 
which h often severe, h not the present question ; hi^ judgment afBrms the 
rule that there must be a confederacy for an unlawful purpose ; and doei 
not establish the projiosition that there may be confederacy for an unlawful 
purpose, and yet no conspiracy, H, v* Mawhrt^ and others^ sT. R. 619. 
B^ Vs FoivUt and others. East, P* C* c. xi. s. 1 1 . Rtisaell, C. L, 1 800, R. ?, GUI 
and another, 2 B, & A , a04. J?, v, D^ Berenger and others, S M. Sc S. 1^2, 

Having in the course of tbb note mentioned the case of comhinalioni 
of joameymen to rai»e their wages, I ought to add a notice of the J G< 4. 
c*95., which ^ after rcjycarLng a great number of statu tci on the subject, 
enacts, that neither masters nor workmen shall be liable to any prosecution 
or pujiiishment whatever for combining to lower, raijse, or fix the rate of 
wages, to increase, lessen, or alter the hours of working, or quantity of 
work, or to regulate the mode of carrying on any n^anufacture, trade, or 
business ; nor any workman for combining to induce another to refuse to 
enter into service, or depart from it, before ihe end of the turm for which 
be h hired, or to quit or return hb work before it be Hni&bed. Out if any 
of the acts specified above on the part of the workmen be done with vio- 
lencci or threats, or if there be any combination for Auch last-men tioncxi 
purpose, the parties may be procee<led against summarily before two justice, 
of whom neither may be a master, or the father or son of a master, in any 
trade or manufacture, and may be punished by imprisonment with or 
without hard labour for any term not exceeding two calendar months, the 
conviction of snch justices being subject to no apf>eal. 

(13) The provisions of this statute were extended by the SiiG.5, cGA, 
to case* where the letter was sent with an intent to extort any bond, bill of 
exchange, bank-note, promissory note, or other security for the payment 
of money, or any warrant or order for the payment of mbney, or delivery 
nr tranifer of goods or other valuable thing. 

The offence described in the statute 50G.2. c, 24, (which is so far rfr- 
p^ed)f and In the S^G.S. c.64., is nuw ma^lc punisihable both in the prin- 
cipal and ncces»orie« before the fact, by transportation for life» or any tertii 
Tiot lei« than seven years, or imprisonment with or without hard labour for 
4ny term not exceeding *L*ven years. Under the !>Utute whicli enacts this, 
ihe 4G.4, c,54,j this oflence h in mil reftpecta essimitated to tho§e men* 
macd at f HI undir the gG. L c,'/?* and 27 G 2* c» 15. 
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16- The next offence against public justice is when the 
suit Is past it*s commencement, and come to trial. And that 
is the crime of wilful and corrupt perjury; which is defined 
by sir Edward Coke \ to be a crime committed when a Iq*u>^ 
f\d oath is administered, in some judicial proceeding, to a 
person who swears witfullif^ absolutehf^ andjahely^ in a matter 
material to the issue or point in question. The law (14) takes 
no notice of any peijury but such as is committed in some 
court of justice, having power to administer an oath ; or be- 
fore some magistrate or proper officer, invested with a similar 
authority, in some proceedings relative to a civil suit or a 
criminal prosecution : for it esteems all other oaths unneces- 
sary at least, and therefore will not punish the breach of them. 
For which reason it is much to be questioned, how far any 
magistrate is justifiable in Inking a voluntary affidmit in any 
extrajudicial matter, as is now too frequent upon every petty 
occasion ; since it is more tlian possible, that by such idle 
oaths a man may fret)uently in /m'o conscietitiae incur the 
guilt, and at the same time evade the temporal penalties, of 
perjury. The perjury must also be corrupt, (that is, com- 
mitted malo animOj) wilful, positive, and absolute; not upon 
surprize, or the like : it also must be in some point material 
to the question in dispute ; for if it only be in some trifling 
collateral circumstance, to which no regard is paid, it ib no 
more penal than in the voluntary extrajudicial oaths before 
mentioned. Subornatimi of perjury is the offence of procuring 
another tb take such a false oath, as constitutes perjury in the £ 138 ] 
principal. The punishment of parjury and subornation, at 
conmion law, has been various. Jt was antiently death ; 
afterwards banishment, or cutting out the tongue; then for- 
feiture of gootls ; and now it is fine and imprisonment, and 
never more to be capable of bearing testimony ^ But the 
statute 5Eliz. C.9. {if the offender be prosecuted tliereon) 
inflicts the penalty of perpetual infamy, and a fiiie of 40/. on 
the suborner ; and in default of payment, imprisonment for 
six months, and to stand with both ears nailed to the pillory. 
Perjury itself is thereby punished with six months* injprison- 

' a ImtABi. ' IMiL 163. 



(14) Except where pnrtlcular statutes specially provide otherwise, which 
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tnent^ peipetual infamy, and a fine of 20/*, or to have both 
ears nailed to the pillory , But the prosecution is uiually 
carried on for tlie offence at common law ; especially as, to 
die penalties before inflictetl^ the statute 2 Geo. XL c* 25. su- 
peradds a power, for the court to order the offender to be 
sent to the house of correction for a term not exceeding seven 
years, or to be transported for the same period ; and makes 
it felony without benefit of clergy to return or escape within 
the time* (15) It has sometimes been wished, that perjuiy, 
at least upon capital accusations, whereby another*s life has 
been or might have been destroyed, was also rendered capital, 
upon a principle of retaliation ; as it is in all cases by the 



(15) Tht fta£uC€ of Elistabcth dk\ not alter the nature af the oflfbnci? of 
psrjury ; bill the construction put upon it in a number of cases bas m> na^ 
row«d the applicatioti of it, and encanibcred the proeeetling under it with 
difficukiea, that it u seldom r^orted to. The most material of these 
restrictions arc that it applies ontj to the case of a witness, and not even 
in that c£Lse if the perjury' wais committed by a Mritnest for the crown ; and 
that h is neccssarjr that some one should have been injured by the |>erjury ; 
excluding thereby all casei where the feise witness was not believed, or by 
accident swore what w^as true, though he intended to sweur fulsely« 

One material distinction prcvsiik beCw^n the piiniiihnient of peijury at 
the common law and under the statute. The infamy^ which incapacitatei 
from giving teistimony^ is only a consequence of the judgment at commott 
law, and therefore a pardon, which removes the efeci of the judgmeutt 
removes the infamy, and restores the competency. But the statute of Eliie^ 
abeth expressly provider that the party convicted shall never be received 
ns a witue^^ until the judgment be reversed^ and therefore the pardon does 
not restore the competency. 

With regard to the punishment of perjury, it nhould be observed that 
the statute 56G»5* c 13S., which akiliiihes the punishment of the pillory 
in all other cases, expresisly preserve! it in the case of perjury and suborn- 
ation of perjury » 

One other incident to the eoovictbn of peijury in eertun oflbnderf hu^ 
cd ready been noticed at p. 134. 

The 25G.S. e, 1 1. i« an important statute as to this crime | k descnbet 
in the 1st and sd sections a short and geuemt form which shall be sufficient 
in all indictments^ and informations for perjury and subornation of per* 
jury, in order to obviate the fref|UCDt failures of prosecutions by reason of 
the long and minute ftatementi heretofore thought nec^^iy. The 3d 
i^etion dl^thoriscs the justice* of ass lie, fi^i/imi#, or genera! gaol delivery, 
m well m the judges iu Wale* or the counties palatine, to direct the pro- 
fccution of any witncu far pcrjur)', and gives in such case the party injured 
caunaeJ without fce:», and estcmpts the whole proceeding from any feci of 
court. 
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laws of France ^'. And certainly the odiousness of the crime 
pleads strongly in behalf of the French law. But it is to be coor 
sidered, that there they admit witnesses to be heard only on the 
side of the prosecution, and use the rack to extort a confies- 
sion from the accused. In such a constitution, therefore, it is 
necessary to throw the dread of capital punishment into the 
other scale, in order to keep in awe the witnesses for the crown^. 
on whom alone the prisoner's fate depends : so naturally does 
one cruel law beget another. (16) But corporal and peca- 

^ Montesq. ^.L. b.S9. c.ll. 

(16) The French law b now materially altered in this respect. By the 
Code Penaly liv.iii. tit. 2. s.7. $ 1., it appears that false testimony in a 
criminal proceeding is ordinarily punbhed by hard labour for a term of 
years, which species of punishment (the *' travaujt fore^ a temfM^*) cmn 
never be pronounced for less than five or more than twenty years. See 
liy. i. c. 1. If, however, the person against whom the testimony has been 
given shall have been condemned to any punishment heavier than that 
before mentioned, the false witness agmnst him suffers the same pumskmeni* 
The false witness in civil matters, or petty misdemesnors (contraventionf, 
see p. 5. n,\ is punished by imprisonment with hard labour {** reduswrf*\ 
a species of punishment which must be pronounced for five years at the 
least, and ten at the most (see liv. i. c. l.)» unless he has received money 
or any other recompenceor promise of it; in which cases the punishment 
is hard labour for a term of years, with forfeiture of the money or other 
recompence. Subornation of perjury is punished always on a scale of se- 
verity graduated by and exceeding, where it is possible, that. of the false 
witness himself; if hu punishment be ** redusion" the suborner's will be 
the " travaux fords h temps;** if the false witness sufier this last, or traiis<^ 
portation, the suborner will be condemned to it a perpHtdt4; and if the 
false witness sufier hard labour for life, or capitally, the punishment of his 
suborner is death. 

These punishments far exceed in severity those of the English law; the 
travaux fords are directed to be of the severest kind ; the convicts work 
at them with a heavy weight at their feet, or chained two and two where 
the nature of the work will permit of it. It suspends all the civil abilities 
of the convict for the time, he can receive no portion of his income, and 
no payment of rent or debts is valid to him ; farther it imposes on him, in 
many respects, perpetual civil infamy ; he cannot be a juror, is admitted 
only as a witness for certain purposes, cannot act as guardian, or serve in 
the armies of the king. The same punishment for life, or that of transport- ' 
ation, bring with them civil death; the convict, too, is publicly branded 
on the right shoulder. Whether the sentence to the traoaux fords be for 
life or years, the convict before entering on them must stand for an hour 
in the " earcan^* a species of pillory, with an inscription over his head, 
stating, in large characters, his name, occupation, place of abode, punish- 
ment, and crime. Liv. i. c. 1. 

It 
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niary punishments, exile and perpetual mfaiiiy» are more 
suited to the genius of the Engli&h law; where the fact is 
openly di8cusse<i between witnesses on both sides, and the 
evidence for the crown may be contradicted and disproved 
f 139 ] by those of the prisoner. Where indeed the death of an 
innocent j>erson has actually been the consequence of such 
wilful perjury J it falls witliin the guilt of deUbcraie murder, 
and deserves an equal punishment: which our antieni law in 
fact inflicted ** But the mere attempt to destroy h'fe by other 
means not being capital, there is no reason that an attempt 
by perjury should ; much less that this crime should in all 
judicial eases be punished witli death. For to multiply capi- 
tal punishments lessiens their effect, when applied to crimes of 
the deepest dye ; and» detestable as perjury is, it is not by 
any means to be compared with some other offences, for 
which only death can be inflicted ; and therefore it seems 
already {except perhaps in the instance of deliberate murder 
by perjury) very properly punished by our present law; which 
has adopted the opinion of Cicero*', derived from the law of 
the twelve tables, " perjurii poena diviaa^ cJtiimm ; Humana^ 
<* dedeaisr (17) 

17- BRiBERTf is the next species of offences against public 
justice ; which is when a judge, or other person concerned 
ill the administration of justice, takes any undue reward to 
influence his behaviour in his office ^ In the east it is the 
custom never to petition any superior for justice^ not except- 
ing their kings, without a present This is calculated for 
the genius of despotic countries ; where the true principles 
of government are never understood, and it is imagined that 
there is no obligation from the superior to the inferior^ no 
relative duty owing from the governor to the governed. The 
Roman law, though it contained many severe injunctions 
against bribery, as well for selling a man's vote in the senate 



It thould be oNenred, too* thet the cireatnitancei which ihc Mithor 
m»ticet ftt Accaimting for the dilterence between the punislirtienti injUcted 
hy the t*o laws no longer exist. Witnesses art? heard for the defence^ and 
fu> rack \% uted to extort u eonfesilon, except, inJe«J, the luorai torture of 
rq»eate4 and ingenious cxamtnation^ in private and b publiCi 

(17) ike post, lyo. 
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or other public assembly, as for the bartering of common 

justice, yet, by a ^itrange indulgence in one instance^ it tacitly 

encouraged tliis practice i allowing the magistrate to receive 

small presents, provided they did not in the whole exceed 

a hundred crowns in tlie year "* : not considering the insinu-^ 

ating nature and gigantic progress of this vice, when once 

admitted* Plato therefore more wisely, in his ideal republic ", 

orders those who take presents for doing their duty to be [ HO ] 

punished in the severest manner : And by the laws of Athens 

he that offered was also prosecuted, as well as he that received 

a bribe **. In England this offence of taking bribes is pu- 

nbhedi in inferior officers, with fine and imprisonment i and 

in those who offer a bribe, though not taken^ the same p. But 

in judges, especially the superior ones, it liath been always 

looked upon as so heinous an offence, that the chief justice 

Thorpe was hanged for it in the reign of Edward II L( 18) 

By a statute '^ 1 1 Hen. IV, all judges and officers of the king, 

convicted of bribery, shall forfeit treble the bribe, be punished 

at tile king^s will, and be discharged from the king*s service 

for ever. And some notable examples have been made in 

parliament, of persons in the highest stations, and otherwise 

very eminent and ablet but contaminated with this sordid 

vice. 



18- Embraceby is an attempt to influence a jury corruptly 
to one side by promises, persuasions, [threats,] entreaticF, 
money, entertainments, and the like \ Tlie punishment for 
the person embracing is by fine and imprisonment; and for 
the juror so embraced, if it be by taking money, the punish- 
ment is (by divers statutes of the reign of Edward III.) per- 
petual infamy, imprisonment for a year, and forfeiture of the 
tenfold value. {19) 

*« jy;4sjK6. p 3 riwt, ht. 

* Be Leg. /.1*2, ^ IHd^ 146. 

° Fott. AnUq. b.U C.S3. ' I Hawk, P.C c.&5. §1, 

(18) Lord Coke (3 [nst. 1 45,) denies that Thorpe was hanged, or could be 
hanged, i'oT this offence, though he was certainly condemned to be banged ; 
and he cites the Parliament Rolls, 10 R. 2. 34,, to shew that be was then 
pardoned and restored lo all his lands. 

[19) his criminal even to bstmct a jury beforehand in the merits of the 
cause : they are to be influenced only by the strength of evidence^ and the 
trgitmenti at counsel in open court at the trial afthe cause. 
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19. The Jhlse verdict of jurors, whether occasioned by 
embracery or not^ was antiently considered as crimhial^ mid 
therefore exemplarily pnnished by attaint in the manner for- 
merly mentioned ** 

S0< Another ofifence of the same species is the negUgenee 
qfptiMic qfficfrSi entrusted with the administration of justice, 
as sheriffs^ coroners, constables, and the like, which makes 
the oflfender hable to be fined * and in very notorious cased 
will amount to a forfeiture of his office, if it be a beneficial 
one *. Also the omitting to apprehend persons offering stolen 
t 141 ] iron, lead, and other metals to sale, is a misdemesnor, and 
punishable by a stated fine, or imprisonment, in pursuance 
of the statute 29 Geo, IL cSO. {20) 



2L THETtE is yet another offence against public justice, 
which is a crime of deep malignity ; and so much the deeper, 
as there are many opportunities of putting it in practice, and 
the power and wealth of the offenders may often deter the 
injured from a legal prosecution p This is the oppression and 
tyraimical partiality of judges, justices, and other magistrates^ 
in tlie administration and under the colour of their office. 
However, when prosecuted, either by impeachment in par- 
liament^ or by infomiation in the court of king^s bench, 
(according to the rank of the offenders,) it is sure to be se- 
verely punishetl with forfeiture of their offices, (either con- 
sequential or immediate,) fines, imprisonment, or other 



• S«« Viil.111. p. 402, 403. 



> 1 Hjiwk, F.Cc.|k6. %2. 



(30) Oy the !?^G.5, c.£3, ft»4., the spirit of tliis clatii^ is eKieaded to all 
itolen goods ; it enacts, that every person to whom any stolen poods fhalt 
be offered for sale, or custody, or in pawn, shall, upon rca^nable cause to 
■uspcct that they were itol(?n, upprehend die pwey, and carry him before a 
justice of the pence. It wa& probably m tended by thi& statute to enuble 
my individual to afreil a jierfton who offered goods for sde under su^icbus 
drtumstancei, and this would have been an cnlargeiuent of the common 
law I but by inserting the word *• stolen" before •* goods^" tt is que** 
tlonable wbetber it i^ not made a condition precedent that a felony should 
limve been eomnutted ai lo the goods by some one. if so, tbe clause is 
nlmoft nugntor) j because by the ooiniiion law, where a fdotiy hm, been 
committed, he that tutpi^cts, upon reaionable grounds, A to be that felon, 
wUl be Justified in apprehending him, though, in fact, A should be Innocent. 
HalcH.Rt\«.tB, 



Ch. 10. WRONGS. 141 

discretionary censure, regulated by the nature and aggrava- 
tions of the offence committed. (21) 

22. Lastly, extortion is an abuse of public justice, which 
consists in any officer's unlawfully taking, by colour of his 
office, from any man, any money or thing of value, that is 
fiot due to him, or more than is due, or before it is due °. 
The punishment is fine and imprisonment, and sometimes a 
forfeiture of the office. 

» 1 Hawk. P.C. C.68. § 1. 

(21) See post, 259. and Vol. I. p. .754. In order to provide for the due 
punishment of all malversations in office by governors and magistrates in 
the subordinate members of the empire, who could not at common lair 
be tried in this countr)' where their offences had not been committed, and 
for whose trial there may be often no competent tribunal in the pro- 
vince itself the 42 G. 5. c. 85. has provided that all oiiences committed 
by any person employed abroad in the service of hb majesty in any public 
station civil or military, may be prosecuted in the K. B. in En^and, th« 
offence to be laid as if committed in Middlesex ; and, besides the punish- 
ment which the party would have suffered for the same crime in England, 
he is made Uable, at the discretion of the court of K. B., to be adjudged 
incapable of ever serving his majesty again. Other sections provide for 
the mode of procuring evidence from abroad. And the last section pro* 
vides, that where the party injured by such offender proceeds against him 
civilly for damages, he may lay the fact to have been committed in West- 
minster, or in any county where the defendant shall then reside. 
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CHAPTER THE ELEVENTH. 

OF OFFENCES against the PUBLIC 
PEACE. 



\X/'E are next to consider offences against fixe public peace ; 
the conservation of which is intrus^ted to the king and 
his officers, in the manner and for the reasons which were 
formerly mentioned at large *- Tliese offences are either 
such as are an actual breach of the peace ; or constructively 
so, by tending to make others break it. Both of these species 
are also either felonious, or not felonious. The felonious 
breaches of the peace are strained up to that degree of 
malignity by virtue of several modern statutes; and, par- 
ticularly, 

L The rhtotis assembling of twehr persons, or more, and 
not dispersing upon proclamation. This was Brst made high 
treason by statute 3&4 Edw, VL c,5., when the king was 
a minor, and a change in religion to be effected ; but that 
statute was repealed by statute 1 Mar, cJ,, among the other 
treasons created since the 25 Edw. 11 L ; though the prohibit 
tion was in substance re-enacted, with an inferior degree of 
punishment, by statute 1 Mar, st*2. cJ2., which matle the 
same offence a single felony. These statutes specified and 
particularized the nature of the riots they were meant to sup- 
press ; as, for example, such as were set on foot with inten- 
tion to offer violence to the pri%7 council, or to change the 
laws of the kingdom^ or for certain other specific purposes : 
m which cases, if the jiersons were commanded by procla- 
mation to disperse, and they did not, it was by the statute of 

» Vol I» p. I IS, 2€t. 350. 
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Mary made felony, but within the benefit of clergy ; and 
also die act Indemnified tlie peace officers and theii' assistants, 
if they killed any of the mob m endeavouring to suppress such 
riot- This was tiiought a necessary security in that sangui- 
nary reign, when popery was intended to be re-established, 
which was likely to produce great discontents : but at first it [ 1*3 ] 
was made only for a year, and was afterwards continued for 
that tjueen's life- And* by statute 1 Ehz. c. 1 6^^ when a re- 
formation JO religion was to be once more attempted, it was 
revived and continued during her life also ; and then expired. 
From the accession of James the first to the death of queen 
Anne, it was never once tiiought expedient to revive it ; but, 
in the 0rst year of George the first, it was judged necessary, 
iji ortler to support the execution of the act of settlement, to 
renew ]t» and at one stroke to make It perpetual^ widi large 
additions. Por, whereas the former acts expressly defined 
and specified what should be accounted a riot, the statute 
1 Geo. L St. 2- c,5, enacts, generally^ that if any twelve persons 
are unlawfully assembled to the disturbance of tlie peace, and 
any one justice of the peace, sheriflT, undcr-sherifli or mayor 
of a town, shall think proper to command them by procla- 
mation to disperse, if tliey contemn his orders and continue 
together for one hour afterwards, such contempt shall be 
felony without benefit of clergy* And farther, if the reading 
of the proclamation be by force opposed, or tlie reader be in 
any manner wilfully hinilered from the reading of it, such 
opposers and Iiinderers are felons without benefit of clergy i 
and all pei-sons to whom such proclamation otig/tl to have been 
made J and knowing of such hinderance, and not dispersing, 
are felons without benefit of clergy. There is the like in- 
demnifying clause, in case any of the mob be unfortunately 
killed in the endeavour to disperse them ; being copied from 
the act of queen Mary* And, by a subsequent clause of the 
new act, if any persons, so riotously assembled, begin even 
before proclamation to pull down any church, chapel, meet- 
ing-house, dwelling-house, or out-houses, they shall be felons 
without benefit of clergy, (1) 



(l) By the Bth section of the itetute, no person is to be pros^uted for 
offences coinmitted contrary to it, except within twelve xnonths after the 
commission^ The 6th section of the net naakes pmvi&ion for the recovery 
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may be inquired of and tidied in any adjacent county, (5) 
The remaining offences against the public peace are merely 
misdemeanors, and no felonies ; as, 

5< Affhays (from affiaier^ to terrify,) are tlie Bgliiing of 
d**o or more persons in some public place, to the terror of 
his majesty *s subjects ; for, if tlie fighting be in private, it is 
no qffra^ but an assaull \ (6) Affrays may be suppressed by 
any private person present, who is justifiable in endeavouring 
to part the combatants^ whatever consequence may ensue ^, (7) 
But more especially the constable, or other similar officer^ 
however denominated, is bound to keep the peace ; ajid to 
that purpose may break open doors to suppress an affray, or 
apprehend the affrayers ; and may either carry them before 
a justice^ or imprison them by his own authority for a con- 
venient space tin the heat is over ; and may then [perhaps also 
make them find sureties for the peace *^. (8) The punbh- 

* rm. § 11. 

(S) This statute was repeuled by the I3G.3. CpS4., which hnii beeti itself 
repealed by the 3 0.4. c. 126. By the isdih «e€tioi] of this lose aei^ the 
offences mentioned id the text arc made felony, punbhsble by tmnaport- 
atlon for seven years, or, in tuitigatioii thereof, such other punbhnicnt as 
the court may direct, as in cases of petty larceny. But I do not find in 
this Itkst act the ^ame provision for the tiial of the oienee in any county. 

f6) It scemii certain, that in Mime cases there may be on affray where 
there it no actual violence ; as where a nmn £irois himself with dangerous 
and unutiual weapons, m such a tninner as will naturally cau»e a terror to 
the people, liawkiiii, P. C. bj. e.63, (4, 

(7) A person so inteqmsing ** is in the dinchflLrge of a duty which the 
law requircth of him. The luw h his wiirrant, and he may not improperly 
be cottsidered as a person engaged in the public service, and for the ad- 
vanceaient of justice^ though not specmlly appointed to ii ; and upon that 
account he b under ihe same protection as the ordinary ministen of justice 
are/' Out then in order to entitle himself to it, he must ** undoubtedly 
giYC eaipress notice of his friendly intent," Foster, 309. 311. 

(8) Thii must be understood of an affi^y about to commence, or octually 
going on, for the constable has no authority to punbb for an affray com- 
mitted and ended j still it M^ems that he may carry before a justice tJiote 
whaluif^heen arrested by such as were pr^ent at an affray, and delivered by 
t h em in to h is hondi, H a w ki n s. P, C? , b. i p c , C3. 5 H, A j uf tice o f t he j>cac c 
han all the power which on indiviilmd or a conitable ba* in the fUppres»ion 
of an aHray ; and where it btti paased out of his pretence, be may beodea 
issue his warrant to bring the oi^nders before him, in order to compel 
them to find luretipi of the peace. Ibid. $ 18. 
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ment of common aiFrays is by fine and imprisonment ; the 
measure of which must be regulated by the circumstances of 
the case i for, where there is any material aggravation, the 
punishment proportion ably increases. As where two persons 
coolly and deliberately engage in a duel : this being attended 
with an apparent intention and danger of murder, and being 
a high contempt of the justice of the nation, is a strong ag- 
gravation of the affray, tliough no mischief has actually en- 
sued ^ Ajiother aggravation is, when thereby the offieers of C H^ 1 
justice are disturbed in the due execution of their office : or 
where a respect to the particular place ought to restrain and 
regulate men's behaviour, more than in common ones ; as in 
the kiog's court, and the like* And upon the same account 
also aU affi^ys in a church or church -yard are esteemed very 
heinous ofiences, as being indignities to Him to whose service 
those places are consecrated. Therefore mere quarrelsome 
words, which are neither an affray nor an offence in any 
other place, are penal here. For it is enacted by statute 
5&6 Edw.VI- c,4* that if any person shall, by words only, 
quarrel, cliide, or brawl, in a church or church-yard, the 
ordinary shall suspend him, if a layman, ab higtrsm eccksiae; 
and, if a clerk in orders, from the ministration of his office 
during pleasiu-e. And, if any person in such church or church- 
yard proceeds to smite or lay violent hands upon another, he 
shall be excommunicated ip^ojhclo; or if he strikes him wilh 
a weapon, or draws any weapon with intent to strike, he shall, 
besides excommunication, (being convicted by a jury,) have 
one of his ears cut off; or, having no ears, be branded with 
the letter F in his cheek. (9) Two persons may be guilty of 
an affray : but, 

' I Hawk. P.C. C.63. f SJ, 

(9) This statute was made to repress the disturbances that in tKc early 
ages of the reformation were too apt to ariie between the professors of 
different re]%iotis. It has since been applied further lo repress quarrels 
and ofi^ncei violating the sacred character of churches and church-vards, 
Co^Y^Good-da^^ 2 Haggard S R. 159. In this case the charge against a 
clergjmaa wa* for addressing a public reproof lo a parifihiooer during his 
sermon, Tvithout any Ju&t cause or provocation, and with great warmth and 
passion, aad with a loud voice. Lord Stowell held that this amounted to 
brawting | and observed in passing sentence, that ** the duty of maintajrung 
order and decorum lies imnm^atelt/ upon the churchwardens; the officiat- 
ing mimster has other duties to peifonn* those of performing di\ine tervtce, 

MS I«* 
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6. Riots, foiUs, and unl^mfid assemblies^ mitst have f^re^ 
persons at least to constitute thetn* An uninw^d assemb^ is 
when three or more do assemble themselves together to do 
an unlawful act, as to pull down inctosures, to destroy a war- 
ren or the game therein ; aiid part without doing it, or 
making any motion towards it ^ A rmd is where three or 
more meet to do an unlawful act upon a common quarrel, as 
forcibly breaking down fences upon a right claimed of com- 
mon or of way ; and make some advances towards it ^« A 
riot is where three or more actually do au unlawful act of 
violence, either with or without a common cause or quarrel ^i 
as If they beat a man; or hunt and kill game in another^s 
park, chase, warren, or liberty ; or do any other unlawful act 
with force and violence i or even do a lawful act^ as removing 
a nusanee, in a violent and tumultuous maunen The pu- 
C 1*7 3 nishment of unlawful assembhes, if to the number of twelve, 
we have just now seen, may be capital, according to the cir- 
cumstances that attend it ; but* from the number of three to 
eleven^ is by fine and imprisonment only. Tlie same is the 
case in riots and routs by the common law; to which the 
pillory in verj^ enormous cases has been sometimes super- 
added I And by the statute 13 Hen, IV, c. 7. any two jus- 
tices, together wiUi the sherifi'or under-sheiiff of die county, 
may come with the 2>osse comhatmi if need be, and suppress 
any such riot, assembly, or rout, arrest the rioters, and re- 
cord upon the spot the nature and circumstances of the whole 
transaction \ which record alone shall be a sufficient convic- 
tion of the offenders* In the interpretation of which statute 
it hath been holdeu, that all persons, noblemen, and others, 
except w omen, clergymen, persons decrepit, imd infants under 
fifteen, are bound to attend the justices in suppressing a riot, 
upon pain of fine and imprisonment i and that any battery, 
wounding, or killing the rioters, that may happen in suppres- 
sing the riot^ is jusdfiable^. So that our antient law, pr^ 

' 3 Inst- ns. ' I H&ttIu P*C. (j- 65, § 12* 

« 'Bm,Ahr. URUA.S. i I Hal* P.C -495. I Hawk. P.C 

'' n InsLne*. c,^$, ISO. 

In Msiying thi», I do not mean to say tliat oeca^ion* niaj not occnir ta whidi 

it may not be: justifiable, and even nnnroidahle, for him to take a part in 
supiiresMiig any disorder or interruptioa in the church." Ibid* HI. 
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vious to the modem riot-act, seems pretty well to have 
guarded against any violent breach of the public peace ; espe- 
cially as ai»y riotous assembly on a public or general accountj 
as to redress grievances or pull down all inclosores, and also 
resisting the kiiig^s forces if sent to keep the peace, may 
amount to overt acts of high treason, by levying war against 
the king* (10) 

7* Nearly related to this head of riots is the offence of 
ttimtdiumis petitiofiijigi which was carried to an enormous 
height in the times preceding the grand rebellion- Where- 
fore by statute ISCarJL stl, c.B, it is enacted^ that not 
more than twenty names shall be signed to any petition to the 
king or either house of parliament, for any alteration of mat- 
ters established by law in church or state ; unless tlie contents 
thereof be previously approved, in the country, by three jus- ^ 
tices, or the majority of tlie grand jury at the assizes or 
quarter-sessions ; and, in London^ by the lord mayor, alder- 
men, and common council ^, and that no petition shall be de- [ 14S 1 
livered by a company of more than ten persons ; on pain in 
either case of incurring a penalty not exceeding 100?- and 
three months' imprisonment, (II) 

^ This may be one n^iison (among token the ImA in petttiDns to |)arl]«^ 
others) why the corporatioti of Lon- meat for the altersLtion af any est»- 
don bju, «tit« the re^tonlioiij niually hliahed Uw. 



(lO) It b to be understood alAo, that fit commoD !aw every sheriff, under- 
aheri^ and also cTery other peace officer, aa constables, &c,, may and ought 
to do all that in them ties towards tlie auppressing of u riot, and may com- 
mand all other persons whatsoever to assist them therein- Also, it b certain 
that any private person may lawTtilly endeavour to oppeajse all such dis- 
turbancesj by staying those whom he shall sec engaged therein from cxe* 
ctiting their purpose, and ako by stopping others whom he shall see coming 
to join thetn ; for if private persons may do thus mach, as it is roost certain 
that they may, towards the suppressing of a common aflray, surely d fortiori 
they may do tt towards the suppressing of a riot. 1 Hawk, PX. c. 6i. ^ 11. 

(IJ) In the trial of Lord George Gordon, it was contended that the 
article of the bill of rights, which declares that it is the right of the subject 
to petition the king, and that all commitments and prosecutions for such 
petitioning are illegal^ had virtually repealed thi» statute. This, however, 
was denied hy Lord Mansfield in the name of the court. DougJaa, 5m. 
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8. An eightli offence agakisi the public peace is Uiat of a 
Jgrcihle entn/ or detainer; wliich is committed by violently 
taking or keeping possession of land^^ and tenementSj with 
menaces^ force, and amis, and without the inithority of law, 
TTiis was formerly allowable to every person disseised, or 
tnmetl out of possession, unles§ his entry was taken away or 
barred by his own neglect, or other circumstances ; which 
were explained more at large hi a former volume* ** But 
this being found very prejudicial to the public petice, it was 
thought necessary by several statutes to restrain all persons 
from the use of such violent methods, even of doing them- 
selves justice ; and much more if they have no justice in tlieir 
claim "'. So that the entry now allowed by law is a pejice- 
iible one ; diat forbidden is such as is carried on and main- 
tained with force, with violence, and unusual weapons* By 
the statute sRic, II* st, L c, S. all forcible entries are pu- 
nished with imprisonment and ransom at the king^s wilL 
And by the several statutes of 1 5 Ric. IL c.2», 8 Hen.VL cS,, 
3 1 Ehz. ell,, and 2 1 Jac, I. c, 1 5*, upon any forcible entry, or 
forcible detainer after peaceable entry, into any lands, or 
l)eneiices of the church, one or more justices of the peace, tak- 
ing suJHcient power of the county, may go to the placc^ and 
there record tlie force upon his ow n view, as in case of riots ; 
and ujion such conviction may commit the offender to gaol> 
till he makes fine and ransom to the king. And moreover 
the juj»tice or justices have power to summon a jury to try 
the forcible entry or detainer complained of: and, if the same 
be found by that jury, then, besides the fine on the offender^ 
the justices shall make restitution by die sheriff of the pos- 
session, without inquiring into the merits of tlie title; for the 
force is the only thing to be tried, pmnsbed, and remedied b}^ 
them : and the same may be done by indictment at the ge- 
Benl sessions. But this provision does not extend to such 
fis endeavour to maintain possession by force, where they 
T 149 1 themselves or their ancestors, have been in the peaceable en- 
joyment of tlie land.s and tenements^ for three years immedi- 
ately preceding ". 
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9p The offence of riding or going m^med^ with dangerous or 
unusual weapons, is a crime against the pubhc peace, by ter- 
rifying the good people of the land ; and is particularly pro- 
hibited by the statute of Northampton, 2 Edw, III. c. 3., upon 
pain of forfeiture of the arms, and imprisonment during the 
king's pleasure ; in like manner, as by the lawg» of Solon, every 
Athenian was finable who walked about the city in armour** 

10. Spreading false news^ to make discord lK3tween the 
king and nobility, or concerning any great man of the realm, 
is punishable by common law^ with hue and imprisonment; 
which IS confirmed by statutes West m. 1. 3Edw,L c*34. 
2 Ric. IL sL 1 . c. 5. and 1 2 Ric. IL c, I K 



J 1 . False and pret elided prophecies, with intent to disturb 
the peace, are equally unlawful, and more penal ; as they raise 
enthusiastic jealousies in the people, and terriiy them with 
imaginary fears, Tliey are therefore punished by our law, 
upon the same principle that spreading of public news of any 
kind] witliout communicating it first to the magistrate, was 
prohibited by the antient Gauls *'_ Such false antl pretended 
prophecies were punished ca|5itally by statute 1 Edw.VL c.l2- 
which was repealed in the reign of queen Mary. And now 
by the statute 5 EUz, c, IS. the penalty for the first oflPence is 
a fine of ten pounds and one year's imprisonment ; for the se- 
cond, forfeiture of all goods and chattels, and imprisonment 
during life, (12) 

12, Besides actual breaches of the peace, any thing that 
tends to provoke or excite others to break it^ is an offence of [ 150 ] 

^ Pott, Antiq* b. L c. 26. 

» S Imt.li'IB. S Inst. 1 98. 

1 *' Habent li^gihn $anciumi n fuis 
*^ pdd d£ repubUca ajinitimu rumore ac 
•* /ama accepfrit^ itii ad magiitratum de~ 
*' /eratf nrt* cumaih cammunicet : guad 



** meim homines ttmeranot Qtque imjMti^ 
** tQi/filsu niwwrriwji terreri, el adjaci- 
" nut impelfii el dr summia trbus amti- 
" Hum cajicret cogtiitum est. Caefu de 
" bdL GaU, iih^S. capA% 



(is) It i» not very important to inennon^ except for thecbanacter of the 
legisliiture in tbe lime of Edward the Sixth; but I believe the statute 
which made the felony was the ssHeti, 8, o. 14-, which was altered by 
the temporary acts of 3&4Ed, c, c. 15. and 7E.G. c. ll.j these having 
expired, thesELuE. c. IS* was passed j but the punishments inflicted by the 
itatutes ofEdwRTd and Eli2(ibelh were the tame. 
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the same denonunalion* Therefore ehaUefiges io^kt^ either 
by word or letter, or to be the bearer of such challenge^ are 
punishable by fine and imprisonment^ according to the cir* 
cuni^tancefi of the offence ^ If this challenge arises on ac> 
coimt of any mooey won at gaming, or if any assault or aifray 
happen upon such account, the offender by statute 9 Ann. 
c* 1 4-^ shall forfeit all his goods to the croi«ii], and sufier two 
years* imprison men t, (13) 

13- Of a nature very smiilar to challenges are Uheh^ libelU 
Jamosi^ which, taken in their lai^gest and most extensive sense, 
signify any writings, pictures, or the like, of an immoral or 
illegal tendency ; but, in tlie sense under which we are now 
to consider them, arc mahcious detamations of any person, 
and especially a magistrate, made public by either printing, 
writing, signs, or pictures, In order to provoke him to wrath, 
or expose him to public hatred, contempt, and ridiculed 
The direct tendency of these libels is the breach of the 
public peace, by stirring up the objects of them to revenge, 
and perhaps to bloodshed. The communication of a libel 
to any one person is a publication in the eye of the law * : 
and therefore the sending an abusive private letter to a man 
is as much a libel as if it were openly printed, for it equally 
tends to a breach of the peace \ For the same reason it is 
immaterial with respect to the essence of a libel, whether the 
matter of it be true or Mm * ; since the provocation, and not 
the lUsity, is the thing to be punished criminally : though, 
doubtless, the falsehood of it may aggravate it's guilt, and 
enliance it's punishment. In a civd action, we may remem- 
ber, a libel must appear to be false, as well as scandalous ''; 
for, if the charge be true, tlie plaintiff has received no private 
injury, and has no ground to demand a compensation for 
[ 151 ] himself, whatever offence it may be against the public peace: 
aJid therefore, upon a civil action, the truth of the accusatiott 

' 1 H»t»L P.C.c.6:i* I 3, SI. 62.215* FophAS^. iHawk.PX* c*7S. 

« Ikid. (r,73. I I.S* I Up 

f Moor. SIS. • M<wr*6S7. 5 Rep. 1 2.'?. llMod.99' 

* S nttfwn. 151. 12 fUp.^S. Hob. • See VdUIL pmgA25. 

(13) It 11 iadictable »tio ty ctkiJiiJivoiir t4> provoke another to ftond d 
ch&ltcnee, being «o tttctnpt to ptocur€ another lo commit m wM^ammf* 
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may be pleaded in bar of the suit. But, in a criminal prose- 
cution, the tendency which all libels have to create animo- 
sities, and to disturb the public peace, is the whole that the 
law considers. And, therefore, in such prosecutions, the 
only points to be inquired into are, first, the making or pub- 
lishing of the book or writing ; and, secondly, whether the 
matter be criminal : and, if both these points are against the 
defendant, the offence against the public is complete. The 
punishment of such libellers, for either making, repeating, 
printing, or publishing the libel, is fine, and such corporal 
punishment as the court in it's discretion shall inflict; regarding 
the quantity of the offence, and the quality of the offender \ (14) 
By Uie law of the twelve tables at Rome, libels, which affected 
the reputation of another,, were made a capital offence : but, 
before the reign of Augustus, the punishment became corporal 
only ^. Under the emperor Valentinian * it was again made 
capital, not only to write, but to publish, or even to omit de- 
stroying them. Our law, in this and many other respects, 
corresponds rather with the middle age of Roman juris- 
prudence, when liberty, learning, and humanity, were in 
their fiill vigour, than with the cruel edicts that were esta- 
blished in the dark and tyrannical ages of the antient decern- 
viri, or the later emperors. 

> 1 Hawk. P.C. c 73. § 21. 

— Quinetiam lex 
Poenaque laith malo qwu noUet carmine qttenquam 
DetcriH : ^— veriere rnodmn Jormidine fustis. Hor. ad Aug, 1 52. 

■ Cod. 9. 86. 

(14) By the 60G.J. and lG.4. c.s., for the more effectual prevention 
and punishment of blasphemous and seditious libels, it is enacted, that 
where the libel tends to bring into hatred and contempt the person of his 
majesty or the regent, or the government and constitution of the united 
kingdom as by law established, or either house of parliament, or to exdte 
his majesty's subjects to attempt the alteration of any matter in church or 
state as by law established, otherwise than by lawful means, the judge on 
conviction, or the court on judgment by default, may order the seizure of 
all copies of the libel in the possession of the defendant, or of any person 
for his use, named in the order ; the copies so seized are to be returned 
free of all expence, if the judgment be arrested or reversed, othenvise to 
be disposed of according to the direction of the court. 

And if any person having been legally convicted of the composition, pub- 
lication, ftc. cSmeh a libel, shall be a second time convicted of the same 
offence, he may be banulted from the united kingdom, and all other parts 
of his mcgest/s domiDions, for such term of years as the court shall order. 
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In this and the other instances which we have lately con- 
sideredj where blasphemous, immoral, treasonable, schisma- 
iical, iedtttou5» or scandalous libels are punished by the 
English law, sonic with a greater, others with a less degree of 
severity ; the liberiij of the prcss^ properly understood, is by 
no means infringed or violated. The liberty of the press is 
indeed essential to the nature of a free state j but this consists 
in laybg no prei^imis restraints upon publications^ and not in 
freedom from censure for crimmai matter when published. 
[152] Every freeman has an undoubted right to lay what sentiments 
he pleases before the public ; to forbid this, is to destroy the 
freedom of the press : but if he publishes what is improper, 
mischievous) or illegal, lie must take the consequence of his 
own temerity* To subject the press to the restrictive power 
of a licenser, as was formerly done, botli liefore and since the 
revolution *, is to subject all freedom of sentiment to the pre- 
judices of one man, and make him the arbitrary and infallible 
judge of all controverted points in learning, religiouj and go- 
vernment* But to punish (as the law does at present) any 
dangerous or offensive writings, which, when published, shall 



* The mrt of pnntmgt *o(m tAer it** 
iniroducdoa, wiu ]cH)k1^d upon us well 
jn EcigluKt m in other cguntrJe^J a% 
modj » matter of *utc, mid tubject 
to the coircioti of the crown. It w«i 
therefore regulAt«d wiii* it» by tite king*i 
proclMiiJilioiis probibttjons, charters of 
priTilegev and of lic^nee, ftttd finally by 
the decTMv oF the court uf sarch«inbef ; 
which Itmitwl the mimlier of printers, 
and of pmsGs wluVh each should cm- 
piojt tad proliihUed new pubUMtioos, 
uylctt pr«¥iouiiy Approvinl by proper 
Ikeniferi. Un Uie demolition of tlih 
odious juiiddbtion in I64h the long 
parliiimemof Charle* L, after thetr rup- 
ture with that prince, auumed the tame 
powen u the itarchambrr exercised 
with fopect to tJjc licenaing of books ; 
iind in 1643, Je47, 1649, tud 1652, 



(Scobell. L 44. 134. U. SB. 230.) ititifd 
their ordinances for that purporie, found* 
ed piindpaUy on the iLarchamber de^ 
crceof 16S7* In l€62 was passed the 
fetatuie l5&Hav.II. c.S3., whii^h 
(with iotnc few alteratiotta) w«» copied 
from the pvlkfiientarj onlinancc«. This 
■et expired Jci 1679, but wai reviTed 
b}- statute t Jic . I K r. n, and contlntied 
till 1692* It wm then continued for 
two ye^ifi longer by itatute 4 W* & M- 
c. 24* , but though frequent attempt} were 
made by the goTernmeiit to miTe i^ in 
the lub^uent part of the ivign, (Coiii> 
Joum. II Fell. 1694, m Nov. 1695, 
n Oct* 1696, 9 Feb. 1697, 3t Jan. 
I69SJ yet tti« parliament resisted it hi 
strongly that it finally expired, and the 
press beeanie properly free, in 1694 a 
(IS) 



w- k!i r** '" '*"»'*I"*»«* "f *c ordinance paaMd in 1 6«, th« MHlon 
n rf,!l ^'^P^"'** ~ *P«^ fof the iibmf ofuolieHued printinf. 
rj Zl*tT^ "»odenite yet nidM eloquent and able of hi* polHinl wort., 
•nd on* of the in«.^fe„did wmporiricn. in the ItiigaMgf. 
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on a fiiir and impartial trial be adjudged of a pernicious ten- 
dency, is necessary for the preservation of peace and good 
order, of government and religion, the only solid foundations 
of civil liberty. Thus the will of individuals is still left free ; 
the abuse only of that free will is the object of legal punish- 
ment. Neither is any restraint hereby laid upon freedom of 
thought or inquiry : liberty of private sentiment is still lefl ; 
the disseminating, or making public, of bad sentiments, de- 
structive of the ends of society, is the crime which society 
corrects. A man (says a fine writer on this subject) may be 
allowed to keep poisons in his closet, but not publicly to vend [ I5d J 
them as cordials. And to this we may add, that the only 
plausible argument heretofore used for the restraining the just 
freedom of the press, " that it was necessary to prevent the 
^^ daily abuse of it," will entirely lose it's force, when it is 
shewn (by a seasonable exertion of the laws) that the press 
cannot be abused to any bad purpose, without incurring a 
suitable punishment : whereas it never can be used to any 
good one, when imder the controul of an inspector. So true 
it will be found, that to censure the licentiousness, is to main-> 
tain the liberty of the press. (16) 

(16) The ofience of libel often involves such important considerations, 
that the public attention is very naturally drawn to the proceedings of 
courts of justice in the trial of it ; at the same time it has something so 
peculiar in its nature, that it is equally natural to find difficulties in 
making them satisfactory or intelligible in all respects to ordinary minds. 
One of the most disputed points on the subject, early in the last reign, 
was the extent of the province of the jury. The general practice had 
been for a long series of years, to consider the criminality of a paper 
charged to be a libel, as a question of pure law, which the judge was to lay 
down to the jury ; and it wa^ contended that this was the most &vourable 
course for the defendant, because the question of criminality must then be 
either on the record, or in the direction of the judge, and of course always 
subject to reconsideration for the defendant by writ of error, or on motion 
for a new trial. In fact, however, it was attended with this heavy dis- 
advantage to him, that wherever the publication and the meaning of the 
paper as charged, were found against him, he was almost uniformly con- 
victed in the first instance, for the very reason that such conviction was so 
reviewable. I think this fact, and the reason for it, may both be inferred 
from the answer of the judges to the third question put by the lords in 
1 792, in the course of the debates on Mr. Fox's Libel Bill. The question 
is, " Supposing the publication clearly proved, and the innocence of the 
paper as dearhf wumifpst, is it competent for the judge to recommend a 

verdict 
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verdict of Not guilty 7" The aniwer Is in the afiirmatlve ; " but (they ndd) 
no case has occurreil in which it would have been in sound discretion lit 
for a judge» sitting at nisi priuff to have given such direction or recom- 
tuendation to a jury*" And the course of argutuirut, which follows, is, that 
even in apparently the clearest cmses the judge may be wrong, and there- 
fore the safe cour!ie for him is that which leaves hb direction open to review. 
It Is obvious that this wha full of practical hardship to the defendant, and that 
it was a declining from that proper resjjonsibility in the judge, which the 
public has a right to expect, and without which trials at nm priut In £^ 
neral would lose half their ^^uc. 

In 1771, after the trial of Mr, Alraon, for the republtcatioii of Juniiis, a 
bill drawn by Mr. Burke, was brought into parliatnent to Kettle this iui- 
portant point. It was^ however, thrown out i and it U singular enough tliat 
Mr.FoJt was in the majority ; because in 1791, he hiiu^lf brought in a biU 
almost in terms the same, which was finally passed in 1792, and is com* 
monly known by his name. It is both dcctaratory and enacting; by 
sect. 1. the jury in alt casei of information or indictment for libel may find 
a general verdict of guilty or not guilty, upon the whole matter in issue, 
and are not to be required by the court or judge to find a verdict of 
guilty merely on proof of the publication, and the sense ascribed to the 
paper in the information or indictment. The second and third ^ctioiii, 
provide that the court or judge^ according to their or his discretion, shall 
give their or his opinion and directions to the jury on the matter in issue ; 
and that the jury may, if tbey please « still find a special verdict, as in other 
criminal cases. The fourth section provides that the defendant may stiU 
move in arrest of judgment, if conyicted, as before the passing of the act 

The bill passed without much di^rence of opinion in the common* ; in 
the lords there was more opposition ; and Lord§ Thurlow and Kenyon 
aCQOng others, signed a protest ag^nst it^ as *^ subverting a fundamental 
und important principle of Englbh jurispmdence/' But in the arguments 
on both sides there was no dispute as to the constitutional province of the 
jury, 85 to fact distinct from law : the opponents asserted that the crimi* 
nallty of a paper wa$ matter of law, and, that granted, their conclusion 
followed of course* The advocates of the bill dented the second pro- 
position, and laid that the criminality was a question of ^t and law 
iniepambly united, and then £ on tended that the first proposition did not 
apply to any case in which the fact and the law' could not be separated ; 
and that in all such ease$ the jur^^ thoii|?h they might receive advice from 
the court, were by the constitution the sole judges. 

One remark more seems proper to be made : the advocates of the bill 
both in and out of parliament (and no one more powerftUly than its 
real author, the late lord Enkine)^ imiformly contended that it was to pre- 
vent and not to produce an anomaly in the criminaJ law, and that ihdr 
sole object was to give the jury the s^ame power^ and no other, in a trial 
for libel J as in a trial for murder. This sboyld be always borne m mind, 
and lo long as it is, the bill will be productiTe of great benefit i but 
the object of the bill h very eaiilj cwepre^nted, for the bill itsdf i 



upon a somewhat tubtle 



profioiilion} and it is not to be wondefed «lp If 

juries 
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juries have been sometimes persuaded that m cases of libel they were in- 
vested with new and extraordinary powers, while, in the words of John 
Lilbam, the judge was reduced to a mere cypher. Wherever this hap- 
pens, the bill is indirectly the source of much mischief. 

See the Ann. Reg. v. 33. cvii. v. 54. pt. 8. p.* 69. Parliamentary History, 
V.89. pp. 551. 591. 726. 741. But the question cannot be fully understood 
without reference to all the proceedings in the trial of the dean of 
St. Asaph. 
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CHAPTER THE TWELFTH. 

OP OFFENCES against PUBLIC 
TRADE. 



i^FFENCES against public tradt^ like those of the pre- 
ceding clashes, are either felonious, or not felonious. Of 
the first sort are, 

1 , OwLiNG, so called from its being usually carried on in 
the nighty which i^ the offence of transporting wcx>l or sheep 
out of this kingdom, to the detriment of its staple manufac- 
ture. This was forbidden at common law ', and more par- 
ticularly by statute 11 Edw. Ill, cJ. when the importance of 
our woollen manufacture was first attended to ; and there are 
now many later statutes relating to this ofience^ the most 
useful and principal of which are tliose enacted in the reign 
of queen Eli^abetli, and since. Tlie statute 8 Eliz, c. 3. 
makes the transportation of live sheep, or embarking them 
on hoard any ship, for the first offence forfeiture of goods, 
and imprisonment for a year, and that at the end of the year 
the left hand shall be cut off in some public market, and 
shdl be there nailed up in the openest place i and the second 
offence is felony. The statutes IS Can II. c.S2, and 7& 
8 W.IU, c.28. make the exportation of wool, sheep, or ful- 
ler's earth, liable to pecuniary penalties, and the forf^ture 
of tlie interest of the ship and cargo by the owners, if privy ; 
and confiscatioti of goodi, and three years' imprisonment to 
the master and all the mariners. And the statute 4 Geo. 1. 
ell- (amended and farther enforced by 12 Geo, II. c,21- and 

* Mir. e. 1. % s. 
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19 GeOi II. C.S4-.) makes it transportation foi" seven yearsi if 
the penalties be not paid* ( 1 ) 

2, Smuggling, or the offence of importing goods without 
paying the duties imposed thereon by the laws of the customs 
and ejccise, is an offence generally connected and carried on [ 155 ] 
Imnd in hand with the former* This is restrained by a great 
variety of statutes, which inflict pecuniary penalties and sei- 
sure of the goods for clandestine smuggUng ; and afBx the 
guilt of felony^ with tronsportatton for seven years, upon more 
open, daring, and av^owed practices : but the last of tliemj 
19 Geo. II, c,34r,5 is for tlits pui>ose ittstar omnuim^ for it 
nmkes all forcible acts of smuggling, carried on in defiance 
of the laws, or even in disguise to evade them, felony without 
benefit of clergy : enacting, Uiat if diree or more persons shall 
assemble, with fire-arms or other offensive weapons, to assist 
in the illegal exportation or importation of goods, or in rescu- 
ing the same after seisure.j or in rescuing offenders in custody 
for such offences ; or shall pass with such gootls in disguise | 
or sliall wound, shoot at, or assault any officers of the revenue 
when in tJie execution of their duty ; such persons shall be 
felons without the l>enefit of clergy. As to that branch of 
the statute, which required any person, charged upon oath as 
a smuggler, under pain of deatli, to surrender himself upon 

(l) These &nd eeveral ather statutes on the same subject were repealed 
by the g8G,3, c,38,j which hns itself in several points heeu ivltered and 
partly re|>ealed by subsequent statu t^» By it the exportution of live sheep, 
the breed of Great Britain or the adjacent islflnds^ other than wethers 
shipped for fuod^ is punis>hable by forfeiture of the atnmalti and the vessel 
carrying theiUj for the benefit of the fieizer j besides which, the exporter, 
bis aiders, abettors, procurers, and comforters shull forfeit 5L for every 
iheep, SiCj and suflTer solitary imprisonment for three months, and further 
until the fine be paid^so as the whole imprisonment does not exceed twelve 
calendar months. For every subsequent oflfence, the forfeiture is 5/. fo^ 
each sheep, and a like hiipriiionment for six calendar months, and until 
tuch forfeiture be paid ; but the imprisonment for nounpayment of the pe* 
nalty must not exceed two years ; the penalty to go to him who&tioJl &uc for it. 
The exportation of wool by the same statute is, for the first time^ punished 
by a forfeiture of jf, for every pound of wool, or SQL in the whole, at the 
election of him who sues, with solitary imprisonment for three ealendar 
months; for the second time, by the same pecuniary penalties, and a six 
months' imprisonment, with similar restrictions as to the length of the im^ 
priiionment for non-payment of the penalties, as before mentioned, 
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proetaniBtion, it seems to be expined ; as the Eubseqiient sta- 
lutes I*, which continue the original act to the present time^ 
do in terms continue only so much of the said act as relates 
to the pmishment of the offenderSj and not to the extmordi-* 
nary metliod of apprehending or cauBing them to surrender : 
and for offences of this jiositiire species, where punishment 
(though necessary) is rendered so by the laws tliemselves, 
which by imposing high duties on commodities increase the 
temptation to evade them, we cannot surislj be too cautious in 
inflicting the penaltj^ of death *"* (2) 

[ 156 ] S« Anotheh offence against public trade is fraudulent 
hankrtq>ic^^ which was sufficiently sjxiken of in a former 



^ Sl;ttC ifi Gco.il c. 32. 320«o.IL 
e.ia. 4 6«0.TII. <:,1S. 



< See VoL t. 



(i) It is ImpoiBibte withtn the Limitg of a noie to give any thing approacb- 
ing to an inteUigible abstract of the varioui punishtnenis which are awarded 
imder various statutes to different oflfencea against the laws of excise and 
customs, fn a great number of instaneet, severe penalties fo Flow upon 
lummarf conviction; of these it m proper !o say^ that their neceswtj* can 
*lone jufttiiy them, and that upon this principle the<c conWctiona are 
watched with much jealousy by the controuling power of the ting's bench «, 
With respect to the cases of capital punishments enumerated in the teit» 
and the doubt therein expressed, the 1 9 G. J* c. 69* expressly declared and 
enacted, that ail the orders and directions relative to the surrender, pro- 
claiming, &c, ofoffVnder* were continued, nnd re-enacted by the ieveralactfi 
of continuance, and might be lawfully eitcrcised nnd used accordingly. 
However, the important statute now to be rCj^arded on thi» subject is the 
52G.5. c. 14.T», which brings within benefit of clergj^ all the capital ofllrnfcs 
igainft the revenue laws, except those which it afterward* enuiricraies. 
These may be divided into twociass^; iheltr^t includes the minor offences 
of aassting in illc^ exportation, ninntng, relanding, rescuing, l^c, but 
these, in order to be capitatly punished^ most have been committed by 
three or more persons anned with fire-arms, or other ofl^nsive weupons ; 
the seeomi includes the offence of any person malidously shooting at or 
upon any vessel or boat of his majesty^s navy, or in the service of the cu»- 
toms or excise within certain specified limits, or within the isamc limit* 
maliciously shooting at, maiming, or dangerously wmmdiog any officer of 
his majesty's mill tar)' or naval forces, or of the custonK or citcise, or any 
penon uliiing him in the due execution of his duty under any revenue act, 
#r act for the prevention of smuggling. This clause comprehends aiders 
and abettor*. The provisions respecting the sairender upon proclanittloii 
of persons charged upon oath with aiiy of the«e oi&aces arc similar t» 
those mentioited in the text. 
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volume ^ ; 1 shall therefore now barely mentian the several 
species of fraud taken notice of by the statute law ; viz* the 
bankrupt's neglect of stirrendering himself to liis creditors ; 
his non-conformity to the directions of the several statutes ; 
his concealing or embezzling his effects to t!ie value of 20/* ; 
and his witliboiding any books or writings with intent to de- 
fraud his creditors : ail whidi the policy of our conimercial 
country has made felony without bene6t of clergy \ (3) And 
indeed it is allowed by such as are the most averse to the tn- 
ilicdon of capital punishment, that the offence of fraudulent 
bankruptcy, being an atrocious species of the crimen Jalsi^ 
ought to be put upon a level with those of forgery and falsify- 
ing the coin ^* And^ even without actual frauds If the bankrupt 
cannot make it appear that he is disabled from paying hts debts 
by some casual loss, he shall by the statute 21 Jac. L cA9. be 
set on the pillory for two hours, with one of his ears nailed 
to the same, and cut ofE To tliis head we may also subjoin^ 
that by statute 32 Geo. I L c.28. it is felony, punishable by 
transportation for seven years, if a prisoner, charged in ex«* 
cution for any debt under 100/., neglects or refuses on de- 
mand to discover and deliver up his effects for tlie benefit 
of his creditors- (4) And these are the only felonious of- 
fences against public trade; the residue being mere misde- 
mesnors; as, 

4. Usury, which is an unlawful contract upon the loan 
of money, to receive the same again with exorbitant increase. 

« S«e VoLlL pag.481, 482. '' Beccar. ch.32. 

■ Stat 5 0eo.IL c.30» 



(5) The 5 G. 3. C.30., wad aU the other banknipt laws, stand repealed 
from the Ut day of May, IS25, by the 5 G. 4, c. 9B. (see VoL U. c*3K) By 
ihe loath section of this act, it is made r felony liable to the punishment 
of transportation for life, or any tern] of years not less than seven, or of 
jmprisoninent with or without hard labour for any term not exceeding 
^ven years, for a bankrupt not to surrender in due time and after due 
notice, to refuse to be examined by the commiasiotiers, not to discover of 
deliver up all his real and personal estate, the manner of disposal o( it, or 
the books, &c, relating thereto ; or to remove or embeiiElc any part thereof 
to the vftlue of lo/,, or any books, *c. relating thereto, with intent to de- 
fraud his creditors. 

(4) SeeVoUn* p.416. 0.7, This«iinioflOOf.isby 330.5, c. 5. (made 
perpetual by 39 Q. 5. c.50,) extended to 300f, 
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Of this alsOj we bad occasion to discourse at large In a former 
volume ^ We there obser\'ed that hy statute 37 Hen. VI 11. 
c.9p the rate of interest was fixed at 10/. pet* cent pei- annum ^ 
which the statute 13 Eliz. c.8, confirms: and ordains that 
all brokers shall be guilty of a praenmmre that transact any 
contracts for more, and the securities themselves shall be 
[ 157 ] void. The statute 21 JacL c-17, reduced interest to eight jier 
emt; and, it having been lowered in 1650^ during the usurp* 
ation, to six per cent. (5), tlie same reduction was re-enacted 
after the restoration by statute 12 Car, IL c,13, ; and lastly^ 
the statute 12 Ann* st2, c>lG. has reduced it to five per cefU. 
Wherefore not only all contracts for taking more are in them- 
selves totally void^ but also the lender sliall forfeit treble the 
money borrowed, Also^ if any scrivener or broker takes more 
than five shillings per cent, procuration -money, or more than 
twelvepence for making a bt:>nd, he shall forfeit 20/, with costs, 
and shall suffer imprisonment for half a year. And by statute 
17 Geo. IIL C.26* to take more than ten shillings per c^i/. for 
procuring any money to be advanced on any life-annuity, is 
made an indictable misdemesnor, iind punishable with fine and 
imprisonment : as Is also the offence of procuring or soliciting 
any infant to grant any life-annuity ; or to promise, or other- 
wise en^ige, to ratify it when he comes of age, (6) 

5, Ch£atihg is another offence, more immediately against 
public trade; as that coimot be carried on without a punc- 
tilious regard to common honesty^ and &ith between man 
and man, Hitlier therefore may be referred that prodigious 
multitude of statuses, which are made to restrain and punish 
deceits iti partictdar trades j and which are enumerated by 
Hawkins and Bum, but are chiefly of use among tlie traders 
themselves. The offence also of bt caking the assise of bread, 

« Bee V^Al. p9^ 4S$, 4^* 
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(5) The Ffduclion took place in 1651. See Scobell, 174. The prvatnlile 
of the Of Jjtiancc Ht tribute* the aeca^iity ofit to the decreafted i*«lue of 
land atvd m«rfcbandi3se, and the f encraJ want of taoncy fdl bj tlie landed 
find ifading inicre«l. 

(6) Thh itmtuie was repealed hy the 5.fG.5. c*Hl.; bat the repealing 
itatute contaitu elaufet io the mim tvtmt with thow al»tncted la the 
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or the rules laid down by the law, and particularly by the 
statutes SI Geo. II. c.29. S Geo. III. ell. and IS Geo. III. 
C.62. for ascertaining it's price in every given quantity, is re- 
ducible to this head of cheating (7) : as is likewise in a peculiar 
manner the offence of selling hy false weights and measures; the 
standard of which fell under our consideration in a former 
volume ^. The punishment of bakers' breaking the assise, was 
antiently to stand in the pillory, by statute 51 Hen. III. st6.y 
and for brewers (by the same act) to stand in the tumbrel or 
dungcart ' ; which, as we learn from domesday book, was the 
punishment for knavish brewers in the city of Chester so early 
as the reign of Edward the confessor. ^* Malam cerevisiam 
^^ Jaciensj in cathedra ponebatur staxorisK" (S) But now the [ 158 ] 
general punishment for all frauds of this kind, if indicted (as 
they may be) at common law, is by fine and imprisonment: 
though the easier and more usual way is by levying on a 
summary conviction, by distress and sale, the forfeitures 
imposed by the several acts of parliament. Lastly, any de- 
ceitful practice, in cozening another by artful means, whether 
in matters of trade, or otherwise, as by playing with false 
dice, or the like, is punishable with fine, imprisonment, and 
pillory ^ And by the statutes SS Hen. VIII. c. 1. and 
30 Geo. II. c.24f. if any man defrauds another of any valu- 
able chattels by colour of any false token, counterfeit letter, 
or false pretence, or pawns or disposes of another's goods 
without the consent of the owner, he shall suffer such punish- 
ment by imprisonment, fine, pillory, transportation, whippings 
or other corporal pain, as the court shall direct (9) 

^ See Vol.1, pag.274. i Seld. Ut. of hon. b.2: c.5. § 3. 

* S In«t.219. k 1 Hawk. P.C. c.7r. 8,3, ' 

(7) See Burn's Justice, v.i. pp.501. 565. ed. 25. The important statutes 
on this subject now are the 1 & 2 G. 4. c. 50. for the kingdom at lafge ; and 
the 55 G. 5. c.xcix. (Local Act), as altered and amended by the 59 G. 5. 
c.cxxvii. (Local Act), for the city of London, and within teh miles of the 
Royal Exchange. The weight and materials of bread are by these atU 
put under yety strict regulations. 

(8) Aid qttatuor soUdoi dabat prtbpontu. 

(9) The clauses of the 50G.2.c.24., which relate to the pawning of 
another's goods without the consent of the owner, are virtually repealed 
by the general pawnbroker's act, 5&&40G.5. c.99. (see Vol. IL p. 452.) 
iNrhich punishes the ofience summarily by forfeitures and imprisonment iri 
case of non-payment \ the same statute also punishes summarily the fbrg- 
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B. The offence of /orestaUhtg tlie market is also an offence 
against public trade- This, which (as well as the two M- 
lowing) b also an offence at common law\ was described 

* 1 Hawk, P*ac.80. »-L 



ing any pnwnbraker'ft memorandum or tickets The ttatules ofHen. e. and 
G.2,, extended as the latter h by the 52G*3. c*S4 ,fonn a Tery important 
bead of our criminal law, upon which numerous decisions have taken place. 
The first of these provides for the offence of ticceitfully getting possession 
of other persons' money, good*, chattels, jeweU, or other things, by means 
of any false token ^ or counterfeit tetter made in any other man^t name. 
The necessity for this and the succeeding statutes aro^ from a principle in 
the law as to larceny, which will be noticed more fully hereafter, that 
wherever the owner of goods delivered them to another, and intended by 
the delivery to part not merely with the possession but the property of 
them, no larceny was committed by the person so receiving them, what^ 
ever fraud uknt means he had u^ed to prcviul on the owner bo to do. It 
should therefore be always borne in mind, that these statutes apply only to 
cases of such delivery; for without this caution we shall be apt to con^ 
found cases under them with cascf of larceny at common law. The wonl$ 
of the statute of Hen.d, arc confined to goods, &c, obtained by means of a 
token, which must be »ome real visible mark or thing (as a key, or ring), 
calculated to gain the fmrty using it some additional credit beyond his own 
ttsertions ; or a letter, which must also be made in the name of u third 
periH^n, This statute, thus expounded, was a very inadequate security 
DgRlns t fratid I the statute ofG^S., tliercfore, extends to goods, &e. ob- 
tained by any false pretence with intent to cheats These words are very 
general, and there hai been some doubt ai to the extent in wbich they arfi 
to be understood ; but it seems now to be determined that they are not 
to be restrained in their operation, but that whcrerer the pretence is (klse^ 
and the money or other thing obtained by that pretence, the case is within 
the itafixte. Thus, where a Count V. told Sir T, B, that he was entrusted 
by the Due de Laussun to take some hort^ from Ireland to London, and 
that he had been detained so long by contrary wiodi that hb money was 
spent, by which representation (being entirety fictitious) Sir T. B, was in- 
duced to advance him money ; the case was Jield to be within the statute, 
and the defendant was sentenced to hard labour (3 T« R. 104.]. And thig 
case would have been equally so» if the stoi^r bad been only false in part| 
tupposing the &dse part had been the material inducement to port with 
the money. For it most commonly happen*, that a false pretence is a 
matter made up of some tnith as well as some falsehood, the former used 
m the vehicle of the laiier. The object of the 52G.S. c,64. was to estiod | 
the protection of the statute of G.2. to corporate bodies, and to cm^ 
where not merely money, goods, ^c. were obtained, but bonds, biUi^ bank 
W>i^ or any other security, or warrant for the payment of money, or de* I 
Utery of goods. On this subject, generally, I cannot do better than refisT 
the ftudent to the case of the Khg r, roung and mhm, S T, R. 98^ tad { 
«Si»tVF.Cc.Friii,i.8., qr*Rq».P.a ms. ' 
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by statute 5Sc6 Edw. VI. c.14. to be the buyii^ or coDtract- 
ing for any merchandize or victual coining in the way to 
market ; or dissuading persons from brii^ing their goods or 
fNToviakxis there ; or persuading them to enhance the pricOf 
wh^i there : any of which practices make the market dearer 
to the fiur trader. 

7. Regrating was described by the same statute to be the 
buying of com, or other dead victual, in any market, and sell- 
ing it again in the same market, or within four miles of the 
place. For this also enhances the price of the provisions, as 
every successive seller must have a successive pn^t 

8. ENGROssiNa was also described to be the getting into 
one's possession, or buying up, large quantities of corn, or 
other dead victuals, with intent to sell them again. This 
must of course be injurious to the public, by putting it in the 
power of one or two rich men to raise the price of provisions 

at their own discretion. And so the total engrossing of any C 159 3 
other commodi^, with intent to sell it at an unreasonable 
price, is an o£^ce indictable and finable at the comnuMi 
law °'. And the general penalty far these three o£fenoes by 
the common law (for all the statutes concerning them w^re 
repealed by 12 Geo. III. c.7l0 is, as in other minute misde- 
mesnors, discretionary fine and imprisonment °« Among the 
Romans these offences and other mal-practices to n^e the 
price of provisions, were punished by a pecuniary mulct. 
^^ Poena viginii aureorum skUmtur adversm eum^ qui contra 
^^ annonam fecerit^ sodetatemoe coierit quo annona carior 
''JtatV 

9. Monopolies are much the same ofience in other 
branches of trade, that engrossing is ia provisions (10): 
being a licence or privil^g& allowrf by the king for the sole 
buying and selling, making, working, or using of any thing 

" Cro.Cur. 232. « Ff. 48. 12. 2. 

" 1 Hawk.P. C. c.SO. 8.5» 

(10) Hawkins states the difference to be only in this, that monopoly is 
by patent firom the kiiig^ and engrossing by tlM act of tiM luhjMt between 
party and party. PI. C. I. c. 79. 
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whatsoever ; whereby the subject in general is retrained from 
that liberty of manufacttirmg or trading which he had be- 
fore ^. These had been carried to an enormous height during 
the reign of queen Elizabeth ; and were heavily complained 
of by sir Edward Coke % in the beginning of tJie reign of 
king James the first : but were in great measure remedied by 
statute 21 Jac. I* c. 5. which declares such monopolies to be 
contrary to law and void j (except as to patents, not exceed- 
ing the grant of fourteen years, to the authors of new inven- 
tions ; and except also patents concerning printing, saltpetre, 
gunpowder, great ordnance^ and shot ;) and monopolists are 
punished with the forfeiture of treble damages and double 
costs, to those whom they attempt to disturb ; and if they 
procure any action, brought against them for these damages, 
to be stayed by any extra-judicial order, other than of the 
court wherein it is brought, they incur the penalties of prae- 
munire* Combinations also among victuallcfrs or artificers, to 
raise the price of provisions, or any commodities, or the rate 
of labour, are in many cases severely punished by particular 
statutes; and in general by statute 2&3Edw-VL c.15. wiUi 
the forfeiture of 10/. or twenty-one days' imprisonment, with 
an allowance of only bread and water, for the first oifence ; 
Wl* or the pillory, for the second ; and 40/, for the third, or 
[ 160 ] else the pillory, loss of one ear, and perpetual infamy. (11) In 
the same manner, by a constitution of the emperor Zeno ', all 
monopolies and combinations to keep up the pric< of mer- 
chandiee, provisions, or workmanship, were prohibited upon 
pain of forfeiture of goods and peq>etual banishmenL 

10, To exercise a (rad^ in any town, without having pre- 
viously served as ati apprentice for seven years*, is looked 
upon to be detrimental to public trade, upon the suppo^^d 
want of sufficient skill in the trader : and therefore is punished 
by statute 5 Eliz. c*4, with the forfeiture of forty shillings by 
the month- (12) 



> 1 IIi«t*PX. C.79, 



^ Cod* 4« 5^1. 



(II) Ttiit mmm ii r«fieftled by s 0, 4, c* ?5, Set ante, pA^.m 
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11. Lastly, to prevent the destruction of our home ma- 
nufactures by transporting and seducing our artists to settle 
abroad) it is provided by statute 5 Geo. I. c 27* that such 
as so entice or seduce them shall be fined [any sum not ex- 
ceeding] 100/. and be imprisoned three months : and for the 
second offence shall be fined at discretion, and be imprisoned 
a year : and the artificers, so going into foreign countries, and 
not returning within six months after warning given them by 
the British ambassador where they reside, shall be deemed 
aliens, and forfeit all their lands and goods, and shall be in- 
capable of any legacy or gifL By statute 23 Geo. II. c 13. 
the seducers incur, for the first offence, a forfeiture of 5001. 
for each artificer contracted with to be sent abroad, and im- 
prisonment for twelve [calendar] months ; and for the second, 
1000/. and are liable to two years imprisonment: and by the 
same statute, connected with 14* Geo. III. c.71., if any person 
exports any tools or utensils used in the silk, linen, cotton, 
or woollen manufiustures, (excepting woolcards to North 
. America *,) he forfeits the same and 200/., and the captain of 
the ship (having knowledge thereof) 100/.; and if any cap- 
tain of a king's ship, or officer of the customs, knowingly 
sufiers such exportation, he forfeits 100/. and his employment; 
and is for ever made incapable of bearing any public office : 
and every person collecting such tools or utensils, in order 
to export the same, shall, on conviction at the assizes, [or 
quarter sessions,] forfeit such tools and also 200/. (13) 
< Stat 15Geo.III. C.5. 

05) These statutes, and several later, which had been made in pursn* 
ance of the same policy, so far as they relate to artificers going abroad, or 
the enticing them so to do, are now repealed by the 5 G. 4. c. 97. 
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CHAPTER THE THIRTEENTH. 

OF OFFENCES against the PUBLIC 
HEALTH, AND THE PUBLIC POLICE 
OR OECONOMY, 



T^HE fourtli species of offences, more esjiecially affecting 
the common wealth, are such as are against the pubhc 
keaith of the nation i a concern of the highest importance^ 
and for the preservation of which there are in many countries 
special magii^trates or curators appointed, 

1 , TiiE first of these offences Is a felony ; but by the bles- 
ting of Providence for more tlian a century past, incapable 
of being committed in this nation. For by statute 1 Jac* I. 
c,3l. it is enacted, that if any person infected with the plague, 
or dweliing in any infected house, be conmianded by the 
mayor or constable, or other head officer of his town or vill, 
to keep his house, and shall venture to disobey it, he may be 
enforced, by the watchmen appointed on such melancholy 
occa^ons, to obey such necessary command : and, if any burl 
ensue by such inforcement, the watchmen are thereby in- 
demnified. And fartherj if such person so commanded to 
confine hims^elf goes abroad, and converses in company, if 
he has no plague sore upon him^ he shall be punished as a 
vagabond by whipping, and be bound to his good behaviour | 
but, if he has any infectious sore upon him, uncured, he then 
shall be guilty of felony* By the statute 26 Geo* IL c.B, (eac* 
plained and amended by 29 Geo^IL c.80 the method of per- 
forming quarantine^ or forty days' probation, by ships coming 
from infected countries, is put in a much more regular and 
effectual order than formerly, and masters of ships coming 
from infected places and disobeying the directions there given, 
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V, The last species of offences which especially affect the 
common wealth 5 are those against the public piike or oecmimm/. 
By the public police and oeconomy I mean the due regija- 
tion and domestic order of tlie kingdom : whereby the indi- 
viduals of the sUite, like members of a well-governed family j 
are bound to conform their general behaviour to tlie rules of 
propriety, good neigh bourhoodj and good manners j and to 
be decent, industrious, and inoffensive in their respective 
stations. This head of ofFences must llierefore be very mis- 
eel laneous^ as it comprises all such crimes as especially affect 
public society, and are not comprehended under any of the 
four preceding species. These amount, some of tliem to 
felony^ and others to niisdemesnors only. Among the for- 
mer arC} 



1 . The offence of clandestine nmrriages .- for by the statute 
26 Geo, 11. c^ 3S« 1 i To solemnize marriage in any other place 
besides a church, or public chapel wherein banns have been 
usually published, except by licence from the archbishop of 
C 1 63 ] Canterbury ; — and, 2. To solemnize marriage in such church 
or chapel without due publication of banns, or licence ob- 
tained from a proper authority ; — do both of them not only 
render the marriage void, but subject the person sole«nnlzing 
it to felony, punished by transportation for fourteen years: 
as, by three former statutes *, he and his assistants were sub- 
ject to a pecuniary forfeiture of 100^. 3. To make a false 
entry in a marriage register j to dter it when made ; to forge, 
or counterfeit sucfi entry, or a marriage licence; to cause or 
procure, or act or assist in such forgery j to utter the same 
BB true, knowing it to be counterfeit | or to destroy or pro- 
cure the destruction of any register, in order to vacate any 
marriage, or subject any person to the penalties of this act; 
all these offences, knowingly and wilfully committed, subject 
the party to the guilt of felony without benefit of clerg}% (S) 

^ f &7 W.IIL C.6. T&8W.III. c.a5. 10 Ana. c. 1$. $ 176. 



I 



nr 9dl II ftdulterarctit shall forfeit .t<KV, for ca4'h oflence, otic half to thf 
king, and the aiber to him who sholl sue for ii, and ^hall alsd be tmpri- 
■oned three months. 

(.1) The 26 G* 2. e.3.7, i« now rcFpenleth and by ^0,4, c.76., lit, to m»^ 
Itttmize mAlrimoDy cl«rwh«ri; th«ii in a churchy or tuch public chipel 

wherein 
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2. Another felonious offence, with regard to this holy 
estate of matrimony, is what some have corruptly called &i- 
gttmjfi which properly signifies being twice married; but is 
more justly denominated polygamy^ or having a plurality of 
wives at once^. Such second marriage, living the former 
husband or wife, is simply void, and a mere nullity, by the 
ecclesiastical law of England : and yet the legislature has 
thought it just to make it felony, by reason of its being so 
great a violation of the public oeconomy and decency of a well- 
ordered state. For polygamy can never be endured under 
any rational civil establishment, whatever specious reasons 
may be urged for it by the eastern nations, the fallaciousness 
of which has been fiiUy proved by many sensible writers: 
but in northern countries the very nature of the climate seems [ 164 ] 
to reclaim against it; it never having obtained in this part 
of the world, even from the time of our German ancestors, 
who, as Tacitus informs us % ** prope soli barbarorum sin- 

^ S Inst. 88. Bigamy, according to uncommon counterplea to the claim of 

the canonists, consisted in mairying tiie benefit of clergy. (M, 40 Ed, III, 

two Tirgins successively, one after the 48. JIf. 11 ffen. IV. 11. 48. M. IS 

death of the other, or once marrying Mm.IF.6, Staundf.P.C. 134.) Hm 

a widow. Such were esteemed inc»- cognisance of the plea of bigmi^ was 

pable of orders, &c.; and by a canon of declared by statute 18 Ed. III. st.3. 

die council of Lyons, ^.D, 1274^ held c.8. to belong to the court christiant 

under pope Gregory X. were ommpri' like that of battarcfy. But by stat. 

vUegio dericoH mtdaiit H coerekmi fin 1 Edw. VI. c. IS. $16. higamif was de- 

tecularu addieiL (6 Decretal. 1. 12.) dared to be no longer an impediment 

This canon was adopted and explained to the claim of clergy. See Dal. 21. 

in England, by statute, 4 Edw. I. stS. Dyer, 201. 

C.5. and ft^my thereupon became no < demor.GermAS. 

wherein banns may be lawfuUy published, or at any other time than be- 
tween eight and twelve in the forenoon, except by licence from the arch- 
bishop of Canterbury ; 2d, to solemnize it without due publication of banns, 
unless by licence from a competent authority ; or, 3d, to solemnize it ac- 
cording to the rites of the church of England, falsely pretending to be in 
holy orders, are all made felonies, punishable, if prosecuted within three 
years from the commission of the offence, by transportation for fourteen 
years. And by the same act, 1st, to insert in a register4>ook any fidse 
entry of any thing relating to any marriage; 2d, to make, alter, or coun- 
terfeit, or asnst in making, &c. any such entry, or any licence of marriage, 
or to utter the same as true, knowing it to be false; or, 3d, to destroy or 
procure the destruction of any regbter4xK>k of marriages^ or any part 
thereof, with intent to avoid any marriage, or subject any person to any of 
the penalties of the statute, are made felonies pumshable by transportation 
for life. 
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** gidis tLT07'ibus tmiienti sunt.** It is therefore punished by 
the laws both of aiitient and modern Sweden with death '*- 
And with us in England it is enacted by statute 1 Jac, L c* 1 1 , 
that if any person, being married, do afterwards marry again^ 
the former husband or wife being alive, it is felony; but 
within the benefit of clergy. The first wife in this case shall 
not be admitted as a witness against her husband^ because 
she is the true wife ; but the second may, for she is indeed no 
wife at ail'; and so t?/f ^ versa^ of a second husband. Tlus 
act makes an exception to five cases, in which such second 
marriage, though in the three first it is void, is yet no felony ' 
1 * ^\Tiere either party hath been continually abroad for seven 
years, whether the party in England hath notice of the other's 
being living or no. 2. Where either of the parties hath been 
absent from the other seven years withhi this kingdom, and 
the remaining party hath had no knowledge of the other^s 
being alive withui that time, 3. Where there is a divorce 
(or separation a tnetisa et ihoro) by sentence in the ecclesias- 
tical court, 4« Where the first marriage is declared abso- 
lutely void by any such senteucef and the parties loosed a 
vifwiih. Or, 5. M^here eitlier of the parties was under the 
age of a>nsent at the time of the first marriage, for in such 
case the first marriage w^as voidable by the disagreement of 
either party, which the second marriage very clearly amounts 
to. But if at the age of consent the parties had agreed to 
the marriage, which completes the contract, and is indeed the 
real marriage ; ami afterwards one of them should marry 
again; I should apprehend that such second marriage would 
be within the reason and penalties of tlie acL (4) 

* Stfemfa, dejur^ Smon. L3. e. 2* ^ 5 Inst. 89- KeL 27, I Htl. P.C. 

- 1 Hal. P,C. B93^ 6m* 



(4) It teems that by the old law, which for this purpose reiriained un- 
touched by the isE.?., btgamv wm gencrE), end speciat; the former 
embraced the cases which fidl within the provisiDns of the statute of 
JwmtB, afld the latteff *t>aie at least of those within it's eKceptionif 
the fenner were placed by the ftatute of E.3. under the cognlfanre of 
the hiihop, the tatter ttill remained to be tried by a jury. Thus if to 
the coutiter-plea of bigamy, the pritoner replied that the first nmrfiage 
wai void becaute contracted within the age of consent, and at full 
^ge (itt»lfirmed» that Usue was tried by the country. By the statute of 
James, and the .T5 0.S. c.67. f. L, thb distinction ii become umaiportant ; 
ihiA latter itatme punithet olTencet within the former in the imne manner 
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S. A THIRD species of felony agunst the good order and 
oeconomy of the kingdom, is by idle soldiers and mariners [ 165 ] 
^mandering about the realm, or persons pretending so to be, 
and abusing the name of that honourable professions^. Such 
a one not haring a testimonial or pass from a justice of the 
peace, limiting the time of his passage, or exceeding the 
time limited for fourteen days, unless he falls sick; or forging 
such testimonial; is by statute 89 Eliz. c. 17. made guilty dT 
felcmy without benefit of clergy. This sanguinary law, though 
in practice deservedly antiquated, still remains a disgrace to 
our statute-book : yet attended with this mitigation, that the 
o£Fender may be deliver^, if any honest freeholder or other 
person of substance will take him into his service, Mid he abides 
in the same for one year ; unless licensed to depart by his 
employer, who in such case shall forfeit ten pounds (5). 

4. Outlandish persons calling themselves JEgyptianSf or 
gt/psiesj are another object of the severity of some of our un- 
repealed statutes. These are a strange kind of commonwealth 
among themselves of wandering impostors and jugglers, who 
were first taken notice of in Germany about Uie beginning 
of the fifteenth century, and have since spread themselves all 
over Europe. Munster \ who is followed and relied upon 
by Spelman ^ and other writers, fixes the time of their first 
appearance to the year 1417; under passports, real or pre- 
tended, firom the emperor Sigismund, king of Hungary. 
And pope Pius II. (who died A.D. 1464) mentions them io 
his history as thieves and vagabonds, then wandering with 
their fiimllies over Europe under the name of Zigari; and 

> 3 Init. 85. ^ Cosmogr.l.S, > Ghu, I9S. 

as persons convicted of grand or petit larceny, and a return from trans- 
portation without lawful cause before the expiration of the term limited, 
is felony without benefit of clergy. See Staundf. PI. C. 1 55. 

The prisoner may be tried under the statute of James in the county in 
which he is apprehended ; and therefore Hawkins thinks that where the 
second marriage, which is the offence, was celebrated beyond the sea, still 
the party might be tried for it in England ; but the broad principle that 
an ofience committed out of the jurisdiction of the law, cannot be cog- 
nisable by the law, is scarcely to be got over by mere inference; and it 
should be remembered besides, that both the statutes of James I. and 
George III. begin, <* If any person or persons within his majesty's dominions 
of En^and and Wales, &c." Hawkins, 1. c. 42. s. 7. East's PLC. c. xii. s. 3. 

(5) This statute was repealed by the S9G,5, c.51. 
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wh0m he supposes to have migrated from the coantry of 
Ztgi} which nearly answers to the modern Cireassia, In the 
compass of a few years they gained such a number of idle 
proselytes, (who imitated their language and complexion, and 
betook themselves to the same arts of chiromancy, beggings 
and pilfering,) that they became troublesome, and even for- 
midable to most of the states of Europe* Hence they were 
expelled from France in the year 1560, and from Spain in 
1591 ^* And the government in England took the alarm 
much earlier: for in 1530, they are described by statute 
22 Hen- VII L c, 10. as '' outlandish people, calling themselves 
C 166 } '^ Egyptians, using no craft nor feat of merchandize, who 
<( ii^ye come into this realm and gone from shire to shire and 
*' place to place in great com [) any, and used great, subtil, 
*^ and crafty means to deceive the people ; bearing them iti 
** hand, that they by palmestiy could tell men's and women's 
*' fortunes ; and so many times by craft and subtil ty have 
** deceived the people of their money, and also have com- 
*^ mitted many heinous felonies and robberies." Wherefore 
tliey are directed to avoid the realm, and not to return under 
pain of imprisonment^ and forfeiture of their goods and chat- 
tels : and upon their trials for any felony which tliey may 
have committed, they shall not be entitled to a jury d€ 
medietate linguae. And afterwards, it is enacted by statute 
1 & 2 Ph* & M. c- 4-, and 5 Eliz. c, 20, tliat if any such per- 
sons shall be imported into this kingdom, the importer shall 
forfeit 40^. And if the Egyptians themselves remain one 
month in this kingdom ; or if any person, being fourteen 
years old, (whether natural-bom subject or stranger,) which 
hath been seen or found in the fellowship of such Egyptians, 
or which hath disguised him or herself like them, shall re- 
main in the same one month, at one or several times, it is 
felony without benefit of clergy : and sir Matthew Hale in- 
forms us ', that at one Sutifolk assises no less than thirteen 
gypsies were executed upon these statutes a few years before 
the restoration. But, to the honour of our national humanity, 
there are no instances more modem than this, of carrj'ing 
these laws into practice (6). 

* DulVcmt. Ctoii, /. SOO, ' I HmL P.C. 671. 



(6) The 5Elh.e.wo. wu repealed by tbt ssO.S. c.51*, and tlw €•- 
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5. To descend next to oiFences whose punishment is short 
of death. Common nusances are a species of o£Pences against 
the public order and oeconomical regimen of the state ; being 
either the doing of a thing to the annoyance of all the king's 
subjects, or the neglecting to do a thing which the common 
good requires". The nature of common nusances, and their 
distinction from private nusances, were explained in the pre- 
ceding volume" : when we considered more particularly the [ 167 ] 
nature of the private sort, as a civil injury to individuals. I 
shall here only remind the student, that common nusances are 
such inconvenient and troublesome offences, as annoy the 
whole community in general, and not merely some particular 
person; and therefore are indictable only, and not action- 
able; as it would be imreasonable to multiply suits, by giving 
eveiy man a separate right of action, for what damnifies him 
in common only with the rest of his fellow-subjects. Of this 
nature are, 1. Annoyances in highways^ bridges^ and public 
riversj by rendering the same inconvenient or dangerous to 
pass, either positively, by actual obstructions ; or negatively; 
by want of reparations. For both of these, the person so 
obstructing, or such individuals as are bound to repair and 
cleanse them, or (in default of these last) the parish [or coun- 
ty], at large, may be indicted, distrained to repair and 
amend them, and in some cases fined. And a presentment 
thereof by a judge of assise, &c. or a justice of the peace, shall 
be in all respects equivalent to an indictment® (7). Where 
there is a house erected, or an inclosure made, upon any 
part of the king's demesnes, or of an highway, * or common 
street, or public water, or such like public things, it is pro- 
perly called a purpresture ^. 2. All those kinds of nusances, 
(such as offensive trades and manufactures) which when in- 
jurious to a private man are actionable, are, when detrimental 

« 1 Hawk. P.C. 75.1. p Co.Litt.277. from the French 

" Vol. III. pag. 216. pourpris, an enclosure. 

• Stat 7 Geo. III. c.42. 

pitalpiim8hmentunderl&2Ph.&M. 0.4. by the lG.4. c.ll6. s.l. Gyp. 
sies are now considered and punished merely as rogues and vagabonds 
under the vagrant acts. See 5 G. 4. c. 85. 

(7) The 7G.5. c.42. is repealed by the 15 G.S, c.78. (the general high- 
way act), which at s.24. contains a similar provision with that stated in 
the text. 

VOL, IV. O 
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to the public* punishable by public prosecution, and subject to 
6ne, according to the quantity of the misdemeanor : and par- 
ticularly the keeping of hogs in my city or market town is in- 
d ictable as a p ub lie ii u sa nee *! ( 8 ) * 3 * A 11 disortl er ly in ns or ale- 
houses^ hawd^'houseSj gaming-houses^ stage plates unlicensed, 
booths and stages for rope-dancers^ mountebanks^ and the like, 
are public nusances,and may upon indictment be suppressed a tid 
lined ' (9). Inns, in particulafj being intended for the lodging 
and receipt of travellerSj may be indicted, suppressetl, and the 
r 168 ] innkeepers fined, if they refuse to entertain a traveller with- 
out a very sufficient cause : for thus to frustrate the end of 
their institution is held to be disorderly behaviour *( 10). 
Thus, too, the hospitable laws of Norway punbb in the 
severest degree, such inn-keepers as refuse to furnish accom- 
modations at a just and reasonable price ', 4. By statute 
10 & 11 W.IIL c. 17- all lotteries are declared to be public 
nusances, and all grants, patents, or licences for the same to 
be contrary to law. But, as state-lotteries have^ for many 
years past, been found a ready mode for raising tlie supply ( 11 ), 
an act was made 19Geo*IIL c.21. to license and regulate 
the keepers of such lottery-offices, 5* The making and sell- 
ing ot^fire-works^ and sqtiils^ or throwing them about in any 
street, is, on account of the danger that may ensue to any 
thatched or timber buildings, declared to be a common 
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(a) It must be unJerstood tliyt they ar*; kept in such inconvcnkiit pafti 
ot the city or town ttiat ihcy c&nnot but prntJy incommode the neigb« J 
bourhoocL 5 Bac* Abr. Ntifiance. 

(9) Steante, p,65. ti, (le) 

(10) Hawkins only $ayi the innkeeper may be indictacl and fined j Dalto«, 
cer^nly, to whom he rti^ferft, c.7. $E)'«, ihst the '* dehouse-kecper niay be 
tuppresied :*' but 1 do not itnngine that a suppression of the inn can follow 
in die prefent day as any \n\n of the punishment inflicted m>der an indict- J 
inent at common law ; though undoubtetlly a refusal of tlie licence may ' 
follow a^ an indirect con&tfquence. 

(11) It might be ^d with more truth perhaps, " a very small pftft of 
the supply ;" for I believe the produce of the state-lottery has seldom been 
estimated for many years but at a very inconsiderable sum. The last lot- 
t€fy<«et 4 0*4, c, 60. s. 19.^ holds out an expectation that the practice of 
i^idng money by nieans so objectionable mill be henctforward discon- 
tinued, and mokes tome provisions, which would in that case become m* 
cfiurv. 
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nusance, by statute 9& 10 W. III. c. 7. and therefore is 
punishable by fine. And to this head we may refer (though 
not declared a common nusance) the making, keeping, or 
carriage, of too large a quantity o{ gunpaooder at one tin^e, or 
in one place or vehicle ; which is prohibited by statute 
12 Geo. III. c. 61. under heavy penalties and forfeiture (12). 
6. Eaves^roppersj or such as listen under walls or windows, 
or the eaves of a house, to hearken after discourse, and there- 
upon to frame slanderous and mischievous tales, are a com* 
mon nusance, and presentable at the court-leet t : or are in- 
dictable at the sessions, and punishable by fine and finding 
sureties for their good behaviour". 7. Lastly, a common 
scoldf communis nxatrix^ (for our law-latin confines it to the 
feminine gender,) is a public nusance to her neighbour- 
hood. For which offence she may be indicted ^; and if con- 
victed, shall ^ be sentenced to be placed in a certain engine of 
correction called the tnebucket, castigatory, or cucking stool, 
which in the Saxon language is said to signify the scolding 
stool; though now it is frequently corrupted into ducking 
stool, because the residue of the judgment is, that, when she 
is so placed therein, she shall be plunged in the water for 
her punishment * (IS). 

6. Idleness in any person whatsoever is also a high of* [ 169 ] 
fence against the public oeconomy. In China it is a maxim, 

< Kitcb. of ccmits.20. "^ 1 Hmwk. P.C. c 75. ss.5— 14. 

" Ibid, 1 Hmwk. V.C. c61. s.4. > S Inst.219. 

* 6 Mod. 11. 

(12) There are authorities to shew that this was a nusance at common 
law before the 12O.3. c.61., or the 22 G. 2. c.38. which was the preced- 
ing statute on the subject. See Russell's C. L. 1 . 430. 

(13) The annoyance or neglect which the law will hold to be a nusance, 
must certainly be of a real and substantial nature ; but it seems, with sub- 
misdon, to be too strongly said by a very eminent judge, in 3Atk.751., 
that the fears of mankind, though reasonable, will not create a nusance. 
The case, in which he said it, did not require any thing so strong, for it 
was an application to restrain the building of an inoculation house in Ck>id 
Bath Fields, where the fear, though perhaps excusable, was in reality n6t 
reasonable, not justly deduced from sufficient premises. But if the fear be 
so, (as where gunpowder-mills are erected, or gunpowder magazines or manu- 
fectures for yitriol, aquafortis, &c. kept in or close to a town,) there can be 
no doubt, I should imagine, but that it is a nusance punishable by indict- 
ment, anterior to any actual damage produced ; in other words, that dan- 
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that if there be a man who does not workj or a woman tliat 
IS idle, in the empire, somebody must suffer €X)Id or hunger t 
tlie produce of tlie lands not being more than sufficient, with 
culture^ to maintain the bhabLtautii : and therefore, though 
the idle person may shilt off the want from himself yet it 
muat in the end fall somewhere. The court also of Areopa- 
gus at Athens punished idleness and exerted a right of ex- 
amintng every citiiseti in what manner he spent his time ; the 
intention of which was ^ that the Atlienians, knowing they 
were to give an account of their occupations, should follow 
only such as were laudable, and that tliere might be no room 
left for such as lived by unlawful arts* The civU law expelled 
all sturdy iragrants from the city * * and, m our own law, all 
idle persons or vagabonds, whom our antient statutes describe 
to be " such as wake on the night, and sleep on tlie day, and 
^* haunt customable taverns, and ale-houses, and routs about ; 
** and no man wot from whence they come, ne whither they 
** go,'* or such as are more particularly described by statute 
I7Geo,IL c5_ and divided into three classes, idle and disor^ 
d^rt^ persons, rogues and vagabonds^ and inmrrigiUe rt^ues i — 
all these are offenders against the good order, and blemishes 
in the government of any kingdom. Tliey are therefore all 
punished by the statute last mentione^l ; that is to say, idle 
and disorderly persons with one month's imprisonment in the 
house of correction; rogues and vagabonds with whipping 
and imprisonment not exceeding six months; and incorrigible 
rogues Tvith the like discipline and confinement, not exceeding 
two years ; the breach and escape from which confinement in 
one of an inftrrior class, ranks him among incorrigible rogues ; 
and in a rogue {before incorrigible) makes him a felon, and 
hable to be transported for se%*en years* Persons harbouring 
vagrants are liable to a fine of forty shillings, and to pay all 
expences brought upon the parish thereby : in the same man- 
[ ITO ] ner as, by our antient laws, ivhoevcr harboured any stranger 
tor more than two nights, was answerable to the public for 
any ol^oe that such his inmate might commit \ { 14) 

' Not,, m. r.5- im.LS, ir. S. e. 10, | 3, 



f^t»uf coniequf^ces ri^asonaiblf apprehended, or femrcd, make « thing m 

pyfance. B. *. WtlimfHt, Ruiiell. C\ L. 430, n. (o), R. v. Ta^hr, s Sir J J <I7- 

(H) Thii rule leems to bare grown iota t ^miliar and pnovfitMl 

wying. 
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7. Under the bead of public oeconomy may also be pro* 
perly ranked all sumptuary laws against Itixuty^ and eztraTa- 
gant expences in dress, diet, aird the like; concerning the 
general utility of which to a state, there is much controversy 
among the political writers. Baron Montesquieu lays it 
down^, that luxury is necessary in monarchies, as in France; 
but ruinous to democracies, as in Holland. With regard 
therefore to England, whose government is compounded of 
both species, it may still be a dubious question how &r private 
luxury is a public evil; and aa such cognizable by public 
laws. (15) And indeed our l^slators have sevei^ times 
changed thehr sentiments, as to this point ; for formerly there 
were a multitude of penal laws existing, to restrain excess [171 
in apparel ^ ; chiefly made in the reigns of Edward the third, 
Edward the fourth, and Henry the eighth, against piked 
shoes, short doublets, and long coats ; all of which were re- 
pealed by statute 1 Jac.I. c.25. But, as to excess in diet, 
there still remains one antient statute unrepealed, 10 Ed.IIL 

St. 3. which ordains, that no man shall be served, at dinner or 
supper, with more than two courses ; except upon some great 
holidajrs there specified, in which he may be served with 
three. 

8. Next to that of luxury, naturally follows the offence 
of gaming, which is generally introduced to supply or retrieve 

■» Sp. L. b.7« cS. and 4. ^3 Inst. 199. 

sajringy ewen so early as the Confessor's time ; the expression of the law is, 
quod AngRch diciiur, twa night gest, thrid night agen hitie, which Meyer 
renders into Dutch, with scarcely any alteration, twee nddhten gcut, derde 
naehi eigen. All prior statutes relative to idle and dhdtderly persons, 
rogues abd vagabonds, incorrigible rogues or other yrBgtvLtitB, have been 
repealed by the 5G.4. csS. The same threefold division is adopted by 
this statute, but the enumeration of individuals in each class is so minute 
that it is impossible to abstract it within the compass of a note; the first 
and second dasses are respectively punishable by a single magistrate with 
one and three calendar months* imprisonment, and hard labour ; indivi* 
duals in the third are to be committed to the next sessions, and kept to 
hard labour in the interval ; and by the sessions may be further impri« 
soned for one year with hard labour, and if not females, may be whipped 
during their imprisonment. 

(15) See Berkeley's Minute Philosopher, where the fallacy of the po- 
litical argument in favour of luxury and excess is beautifully exposed* 
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the*expeti€es occasioned by the former : it being a kind of tacit 
confession, that the company engaged therein do, in genera), 
exceed the bounds of their respective fortunes * and therefore 
they cast lots to determine upon whom the ruin shall at pre- 
sent &11, that the rest may be saved a little longer* Bui, 
taken in any light, it is an offence of the most alarming 
nature ; tending by necessary consequence to promote public 
idleness, thefi, and debauchery among those of a lower class; 
and J among persons of a superior rank, it hath frequently 
been attended witli the sudden ruin and desolation of antient 
and opulent families, an abandoned prostitution of every 
principle of honour and virtue^ and too often hath ended in 
self-murder. To restrain this pernicious vice, among the 
inferior sort of people, the statute 33 Hen- VII L c.9. was 
made; which prohibits to all but gentlemen the games of 
tetmts, tables, cards^ diee^ bowls^ and other unlawful diver- 
sions there specified^, unless in the time of christmas, under 
pecuniary pains and imprisonment. And the same law^ and 
also the statute SOGcOpIL c.24. inflict pecuniar^^ penalties, 
as well upon the master of any public house wherein servants 
are permitted to game, as upon the servants tliemselves who 
[ 1?2 ] are found to be gaming there. But this is not the principal 
ground of modem complaint ; it is the gaoimg in high life^ 
that demands the attention of the magistrate ; a passion to 
which every valuable consideration is made a sacrifice, and 
which we seem to have inherited from our ancestors the an- 
tient Germans ; whom Tacitus * describes to have been be- 
witched with a spirit of play to a most exorbitant degree- 
" They addict themselves," says he, ** to dice (which is won- 
'* derful) when sober, and as a serious employment; with 
" such a mad desire of winning or losing, diat, when stript 
" of every thing else, they will stake at last their liberty 
" and their very selves. The loser goes into a voluntary 
** slavery, and though younger and stronger tlian his antago- 
" nisi, suffers himself to be bound and sold. And tliis per- 
*^ severance in so bad a cause they call the point of honour : 
** ea est in re pram pervkacta^ ipsi ^em vocani*^ One would 
almost be tempted to think Tacitus was describing a modern 
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Englishman. When men are thus intoxicated with so firantic 
a spirit, laws will be of little avail ; because tha same fidse 
sense of honour, that prompts a man to sacrifice himself will 
deter him from appealing to the magistrate. Tet it is proper 
that laws should be, and be known publicly, that gentlemen 
may consider what penalties they wilfully incur, and what a 
confidence they repose in sharpers; who, 'if successfiil in 
play, are certain to be paid with honour, or if unsuccessfiil, 
have it in their power to be still greater gainers by informing. 
For by statute 16 Car. II. c.7. if any person by playing or 
betting shall lose more than 100/. at one time, he shall not 
be compellable to pay the same ; and the winner shall forfeit 
treble the value, one moiety to the king, the other to the in- 
former. The statute 9 Ann. c.l4f. enacts, that all bonds and 
other securities, given for money won at play, or money lent 
at the tune to play withal, shall be utterly void (16) ; that all 
mortgages and incumbrances of lands, made upon the same 
consideration, shall be and enure to the use of the heir of the 
mortgagor ; that, if any person at any time or sitting loses lOL 
at play, he may [within three months] sue the winner, and re- 
cover it back by action of debt at law ; and in case the loser 
does not, any other person may sue the winner for treble the 
sum so lost ; and the plaintiflT may by bill in equity examine 
the defendant himself upon oath ; and that in any of these 
suits no privil^eof parliament shall be allowed. (17) The 

(16) In Bowyer v. jBanipton^^ Strange, 1155. it was determined that 
where a promissory note so given had been indorsed for a valuable con- 
sideration to an innocent person^ ignorant of the origmal transaction out of 
which it had arisen, he could maintain no action on it against the maker, 
though -he might against the indorser. For that whatever were the hard- 
ship to the innocent individual, this was the only mode to prevent an 
evasion of the statute. The same determination prevailed under another 
statute with respect to securities given upon a usurious consideration, but 
the 58 G.5. c95. has altered the law in that respect, enacting that no bill 
of exchange or promissory note, though given originally for a usurious con- 
sideration, shall be void in the hands of an indorsee for a valuable consider^ 
ation, who had at the time no notice of the original taint. 

(17) The statute gives the common informer a right to sue for the sum 
lost, and treble the value ; the one moiety to his own use, and the other 
to the use of the poor of the parish, in which the offence was committed. 
It is stated, too generally, that the " plaintiff" is entitled to a discovery 
upon oath ; for in a case not reported, of HoUowaof v. Cooiaon^ Mich. 
40 G. 5., and m that of Orme v. Crockford, Easter, 5 G. 4. MS., the Court 
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statute farther enacts, that if any person by cheating at play 
shall win any money or valuable things or shall at any one 
time or sitting win more thaix 10/*, he may b« indicted there- 
upon, and shall forfeit five times the value to any person who 
will sue for it; and (in case of cheating) shall be deemed in- 
famous, and suffer such corporal punishment as in case of 
wdfiil perjury- ' By several statutes of the reign of king 
George II. \ all private lotteries by tickets, cards^ or dice, (and 
particularly the games of faro, basset, ace of hearts, hazard, 
passage, roily poUy, and all other games with dice, except 
back-gammon,) are prohibited under a penalty of 2Q0L for 
him that shall erect such lotteries, and 50/, a time for the 
playerst Public lotteries, unless by authority of parhament, 
and all mamier of ingenious devices, under the denomination 
of sales or otlierwise, which in the end are equivalent to lot> 
teries, were before prohibited by a great variety of statutes* 
tinder heavy pecuniary penalties. But pariicular descriptions 
wiU ever be lame and deficient, unless all games of mere 
chance are at once prohibited ; the inventions of sharpers 
being swifter than the punishment of the law, which only 
hunts them from one device to another. The statute 13 Geo. IL 
c»19. to prevent the multiplicity of horse races, another fimd 
of gaming, directs that no plates or matches under 50/. value 
shall lie run, upon penalty of 200/. to be paid by the owner 
of each horse running, and lOOi^ by such as advertise the 
plate. By statute 18 Geo.IL c.34. the statute 9 AniK is far- 
ther enforced, and some deficiencies supplied ; the forfeitures 
of that act may now be recovered in a court of equity j and, 
moreover, if any man be convicted upon information or in- 
dictment of wiiming or losing at play, or by betting at any 
one time 10/. or 20L within twenty- four hours, he diall be 
fined five times the sum for the benefit of the poor of the 
parish. Thus carefiil has the legislature been to prevent this 
destructive vice; which may shew that our laws against gaming 
r 174 ] *^^^ ^^^ ^^ deficient^ as ourselves and our magistrates in put- 
ting those laws ui execution. 

^ ISGdo.II.c.28. 13G«ci.II.cl0. |5€. 10 Ana. c.m f 109. BG^al,* 
Is Geo. IL c, 34. eg. ( 5$, 37. 9 Geo, 1. cA% H , 5. 

• lO&UW.IlL car* SAun.t^S. 6 Geo.n. c.35. |S9, 30. 

of excbci|uer decided Ibat the itniutc gave that benefit only in ihe paitj 
ieddng to recover wlmt he hid loti, and not to the bfofmcr Buuig for ih« 
p«na]ties« 
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d. Lastly^ there is another offence, constituted by a vap* 
riety of acts of parliament; which are so numerous and so 
confused, and the crime itself of so questionable a nature^ 
that I shall not detain the reader with many observations 
thereupon. And yet it is an offence which the sportsmen 
of England seem to think of the highest importance ; and a 
matter, perhaps the only one, of general and national con- 
cern : associations having been formed all over the kingdom 
to prevent it's destructive progress. I mean the offence of 
destroying such beasts and foWls, as are ranked under the 
denomination of games which, we may remember, was for- 
merly observed **, (upon the old principles of the forest law,) 
to be a trespass and offence in all persons alike, who have 
not authority from the crown to kill game, (which is royal 
property,) by the grant of either a free warren, or at least a 
manor of their own. But the laws, called the game laws, 
have also inflicted additional punishments (chiefly pecuniary) 
on persons guilty of the general offence, unless they be peo- 
ple of such rank or fortune as is therein particularly specified. 
All persons therefore, of what property or distinction soever, 
tliat kill game out of their own territories, or even upon their 
own estates, without the king's licence expressed by the grant 
of a franchise, are guilty of the first original offence, of en- 
croaching on the royal prerogative. And those indigent per- 
sons who do so, without having such rank or fortune as is 
generally called a qualification, are guilty not only of the 
original offence, but of the aggravations also, created by the 
statutes for preserving the game : which aggravations are so 
severely punished, and those punishments so implacably in- 
flicted, that the offence against the king is seldom thought of, 
provided the miserable delinquent can make his peace with 
the lord of the manor. This offence, thus aggravated, I have 
ranked under the present head, because the only rational 
footing, upon which we can consider it as a crime, is, that 
in low and indigent persons it promotes idleness, and takes 
them away from their proper employments and callings; 
which is an ofience against the public police and oeconomy [ 175 ] 
of the commonwealth. 

The statutes for preserving the game are many and va- 
rious, and not a little obscure and intricate: it being re- 
See Vol. II. pag. 4 17, &c. 
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marked '\ that in one statute only, 5 Ann- c- 14. tliere Is false 
grammar in no fewer than six places, besides other mistakes ; 
the occasion of which> or what denomination of persons were 
probably the penners of these statutes, I shall not at present 
inquire. It is in general sufficient to observe, that the qimli- 
Jkatiom for killing game, as they are usually calledt or more 
properly the ej^emptions from the penalties inflicted by the 
statute law^, are, 1. The having a freehold estate of JOOLper 
annum ; there being fifty times the property required to enable 
a man to kill a partridge, as to vote for a knight of the shire : 
2. A leasehold for ninety-nine years of 150/, pej^ annum t 
3i Being the son and heir apparent of an esquire (a very 
loose and vague description), or person of superior degree: 
4. Being the owner, or keeper, of a forest, park, chase, or 
warren. (16) For unqualifled persons transgressing tliese 
laws, by killing game, keeping engines for that purpose, or 
even having game in their custody* or for persons (however 
qualified) that kill game or have it In possession, at unseason- 
able times of the year, or unseasonable hours of tl^e day or 
night, on Sundays or on Christmas day, there are various 
penalties assigned, corporal and pecuniary, by different sta- 
tutes ^ ; on any of which, but only on one at a time, tlie 
justices may convict in a summary way, or {in most of tliem) 



Burn^s JuBtic«( Gam^j | % 



* Ibid. tit. Gmae, 



(is) The words of the statute 22&2JC.J. c.S5. arc " lands and teue- 
menti, or some otber estate of Inheritance to hh own or his wife's right, 
of the clear yearly value of 100/* per annum, or for a term of life, or lease 
Of leases of 99 years, or for jmy longer term, of the clear yearly value 
9ilSOL" The estate, therefore, of ] 00/. per annutn must be an osteite 
of inheritance ; a mere freehold will not iuUce, nor i» the freehold ne- 
cessary ; it may be a copyhijld or equitable estate. The term ** dear 
yearly value** will not lye f^ti^cd, if the rent of the land is reduced below 
the 100/. by ihc payment of the interest of a mortgage on it, A life estate 
must be of the annual value of 1 50/., which construction has been given to 
the statute on comparing it with former <]ualification laws, in which the 
policy has alwajt been to increase the value where the inte/est is only for 
life. The exceptions of the statute are worded thus: " other than the son 
and hcir<appMrent of an esq u ire, or other pcr^^n of higher degree*" Within 
lliese words, ncitltcr an eiquirc^ nor ptirmn of higher degree, are included ; 
all pernon^ down to knights and colotieUt m'rjt^ants at law^ and doctors in 
the thre4f linrnod profcKsions, am of higher degree than esquinei. See 
VoLL p.ioi , and the cmc^ collected in SelwynV Ni, PtL^77. e Ed 
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prosecutions may be carried on at the assizes. And, lastly, 
by statute 28 Geo. II. c.l2. no person, however qualified to 
kiUj may make merchandize of this valuable privilege, by sell' 
ing or exposing to sale any game, on pain of like forfeiture 
as if he had no qualification. (19) 

(19) The 58 G. 5. C.75. has imposed a penalty of 5/. on the buying of 
game, a regulation almost indispensable as a part of the present system of 
game laws ; but the sptem itself has been repeatedly before the legislature 
within a few years, and though difficulties have occurred, which have caused 
the subject to be as often thrown aside, yet it seems certain that some 
fundamental change will take place in it ere long, and, therefore,! think it 
unnecessary to g^ve an account of the various decisions which are reported 
on the present state of these laws. 
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OF HOMICIDE, 
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TN the ten preceding chapters we have comideredj first, 
such crimes and misderaesnors as are more imiiiediately 
injurious to God, and his holy rehgion ; secondly, such as 
violate or transgress the law of nations | thirdlyj such as more 
especially affect tlie king, the father and represeniativc of his 
people ; fourthly, such as more directly infringe the rights of 
the public or commonwealth, taken in its collective capacity ; 
and are now, lastly, to take into consideration those which 
in a moie peculiar manner affect and injure indimduals or 
private subjects. 

Week tliesc injuries indeed confined to individuals only, 
and did they affect none but their immediate objects, they 
would fall absolutely under ttie notion of private wrongs j for 
which a satisfaction would be due only to the party injured : 
the manner of obtaining which was the subject of our inqui- 
ries in the preceding volume. But the wrongs, which we are 
now to treat of, are of a much more extensive consec]uence ; 
L Because it is impossible they can be committed without a 
violation of the laws of nature ; of tlic moral as well as poli- 
tical rules of right : 2. Because they include in them almost 
always a breiich of the public peace: 3* Because by their 
example and evil tendenc)^ they threaten and emianger the 
subversion of all civil society. Upon tJiese accounts it is* 
t 17? ] that, besides tlie private satisfaction due and given in many 
cases to tlie individual, by action for the private wrong, the 
governmiint also calls upon the offender to submit to public 
pimishtmnt for the public crime. And the prosecuUon of 
these offences is uWsyn at ihe .uit and in the n«me of ilie 
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king, in whom by the texture of our constitutkm ihejusgladiif 
or executory power of the law, entirely resides. Thus too, 
in the old Gothic constitution, there was a threefold punish- 
ment inflicted on all delinquents : first, for the private wrong 
to the party injured; secondly, for the oifence against the 
king by disobedience to the laws; and, thirdly, for the crime 
against the public by their evil example*. Of which we may 
trace the groundwork, in what Tacitus tells us of his Grer^ 
mans^; that, whenever offenders were fined, ^^ pars muktae 
" regij vel cixntcUi^ pars ipsiy qui vindiccUur vel propinquis ejus^ 
" exsohnturr (1) 

These crimes and misdemesnors against private subjects 
are principally of three kinds; against their persons^ their 
habitations^ and their property. 

Op crimes injurious to the persons of private subjects, the 
most principal and important is the offence of taking away 
that life, which is the immediate gift of the great Creator ; 
and of which therefore no man can be entitled to deprive 
himself or another, but in some maimer either expressly com- 
manded in, or evidently dedudble firom, those laws which 
the Creator has given us ; the divine laws, I mean, of either 
nature or revelation. Ilie subject therefore of the present 
chapter will be the offence of homicide or destroying the life 
of man, in it's several stages of guilt, arising from the par- 
ticular circumstances of mitigation or aggravation which at- 
tend it. 

Now homicide, or the killing of any human creature, is 
of three kinds ; justifiable, excusable^ and felonious. The first 
has no share of guilt at all; the second very little; but the 
third is the highest crime against the law of nature that man [178 
is capable of committing. 

• Sdernhook, /. 1. c.S. * de mor. Gtrm. c.l2. 



(1) See ante» p. 5. 7. In the French law, the crime and the civil injury 
are kept dbtiBct ; the action for damages may go on at the same time with. 
Of after the public pioBecution, and before the same judges and jury. Code 
^ImtructionCtimMUe. Diap.Prel. 
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1. Such as is owing to some unavoidable necessity ^ without 
any will, intention^ or desire, and without any inadvertence 
or negligence in the party killing, and therefore without any 
shadow of blame* As, for instance, by virtue of such an 
office as obliges one, in the execution of public justice, to 
put a malefactor to deaths who hath forfeited his life by the 
laws and verdict of his country- This is an act of necessity, 
and even of civil duty ; and therefore not only justifiable, but 
commendable, where the law requires it. But the law must 
require it, otherw ise It is not justifiable : therefore wantonly 
to kill the greatest of malefactors, a felon or a traitor, attainted| 
or outlawed, deliberately, uncompelled, and extrajudicially, 
is murder \ For, as Bracton ^ very justly observes, " hhid 
** homicidium^ si ^l ex livore, vel d^ieciaiione fffiindendi hu- 
*' manum sangtmiemj licet Juste ocddatur isie^ tamen occtsor 
** jieccat mmialitur^ propter intentiofiem cormptam*" And 
farther, if judgment of death be given by a judge not ati- 
tliorized by lawful commission, and execution is done accord- 
ingly, the judge is guilty of murder \ And upon this account 
sir Matthew Hale himsell^ though he accepted the place of 
a judge of the common pleas under Crom well's government, 
(since it is necessary to decide the disputes of civil property 
in the worst of times^ yet declined to sit on the crow^n side 
at the assijtes, and trj' prisoners ; having very strong objeo* ! 
tions to the legality of the usurper's commbsion ^i a distinc- 
tion perhaps rather too refined j since the punishment of j 
crimes is at least as necessary to society, as maintaining the 
boundaries of property, (2) Also such judgment, when le^al^ 

* 1 H«i. R C* 497, * 1 M*wk<Ea cap. i.4. I H«L P.atST?, 

* LS, lr-2. c<4. ' Burnet m bi» Ult* 



(2) It appears from his life, thfit for tome dme afkr his elevation to the 
l>ench till the execution of Ch. 1., sir M, HaJe sate iiidifferenily on both j 
fides of tiie court on the ciri^uit ; but that even ihen " he made diittnctioo ] 
between common and ordiuftry felonies, and oflencef against the itate ; 
for the last he would never meddle in them, for he r bought the*c might 
be often te^al and warrantable actio ni, and that the putting men to death i 
on that account was murder; but for the ordinary felonlet, he at first wot 
df opinion, that it was as nece^sftry even in times of usurpatioti to ci^ecute 
jtiitiee in ihoie caicfl^ as in mattert of property." pp* 3», 40. 
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must be executed by the proper officer, or his appointed de- 
puty ; for no one else is required by law to do it, which re- 
quisition it is, that justifies the homicide. If another per^n 
doth it of his own head, it is held to be murder ^ : even though [ 1 79 ] 
it be the judge himself \ It must farther be executed, ser^ 
vato juris ordine; it must pursue the sentence of the court. 
If an officer beheads one who is adjudged to he hanged, or 
vice versdy it is murder * : for he is merely ministerial, and 
therefore only justified when he acts under the authority and 
compulsion of the law : but if a sheriff changes one kind of 
death for another, he then acts by his own authority, which 
extends not to the commission of homicide, and besides, this 
licence might occasion a very gross abuse of his power. The 
king indeed may remit part of a sentence ; as in the case of 
treason, all but the beheading ; but this is no change, no in- 
troduction of a new punishment ; and in the case of felony, 
where the judgment is to be hanged^ the king (it hath been 
said) cannot legally order even a peer to be beheaded ^. But 
this doctrine will be more fiilly considered in- a subsequent 
chapter. (3) 

Again; in some cases homicide is justifiable, rather by 
the permission, than by the absolute command, of the law, 
either for the advancement of public justice, which without 
such indemnification would never be carried on with proper 
vigour : or, in such instances where it is committed for the 
preverUion of some atrocious crime, which cannot otherwise 
be avoided. 

2. Homicides, committed for the advancement of public 
justice, are; 1. Where an officer, in the execution of his 
office, either in a civil or criminal case, kills a person that 
assaults and resists him^ 2. If an officer, or any private 
person, attempts to take a man charged with felony, and is 
resisted; and, in the endeavour to take him, kills him". 

« 1 Hal. P.C. 501. 1 Hawk. P.C. * 3 In8t,.52. 212. 

C.28. 8.9 '1 Hal. P. C. 494. 1 Hawk. P.C. 

h Dalt. Juit c.l5a c. 28. as. 11, 12. 17, 18. 

Finch. L.S1. S Iiift.52. 1 HaL "» 1 Hal. P. C.494. 
P.C. 501. 

(3) See post, Ch. 52. 
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This is similar to the old Gothic constitutions, which (Stiem- 
book informs us ") " Jurem si aiitm' capi nmi pouet^ occidere 
" permittunt/' 3, In case of a riot, or rebellious assembly, 
the officers encleavoufing to disperse the mob are justifiable 
in killing themj both at common law **, and by the riot act, 
1 Geo* L c» 5* 4, Where tlie prisoners in a gaol, or going to 
a gaol, assauU the gaoler or officers and he in his defence kills 
any of diem, it is justifiable for the sake of preventing an 
escape P. 5- If trespassers in forests, parks^ chases, or war- 
rens, will not surrender themselves to the keepers, they may 
be slain ; by virtue of the statute 21 Edw,L st L de malefac- 
taribus in parch, and 3&4 W.&M. c. 10. (4) But in all 
these cases J there must be aii apparent necessity on the 
officer's side* ivV* that the party could not be arrested or 
apprehended, the riot could not be suppressed, the prisoners 
could not be kept in hold, the deer-stealers could not but 
escape, unless such homicide were committed : otherwise, 
without such absolute necessity, it is not justifiable* 6. If 
the champions in a trial by battle killed either of them the 
other, such homicide was justifiable, and was impute<l to tlic 
just judgment of God, who was thereby presumed to have 
decided in favour of the truth ">. (5) 



In the next place, such liomicide as is committed for the 
prevefitwn of any forcible and atrocious ctime^ is justifiable by 
the law of nature ^ ; and also by die law of England, as it 
stood so early as the time of Bracton % and as it is since 
declared by statute 2+ Hen.VIIL c,5* If any person attempts 
a robbery or murder of another, or attempts to break open a 
house, in the nighMime^ (which eKtends also to an attempt 
to bum it %) and shall be killed in such attempt, the slayer 
shall be actjuitted and discharged. Tliis reaches not to any 
crime unaccompanied with force, as picking of pockets j or 
to the breaking open of any house in the da^ timet unless it 



« I ilnh T,CA9S. 1 lUwk. P.C* 
9 m*J. P,C, 496. 



< 1 Hawk. r»Cc.2«. 1.16. 
* 1 HjiKP,C488. 



(4) Iht nmute .?&4 W.^M, v, lo* wnt T^etM ]jf lCiG«3. i\9a. 

(5) SeeVoLlIl. p,357, (7) 
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carries with it an attetopt of robbery also. So the Jewish 
kw, which punibhed no theft with deaths make^ homicide 
only justifiable m case oPnociumai house-breaking ; ** if a thief 
be found breaking up^ and he be ** smitten tlmt he die, there [ 181 ] 
^' shall no blood be ^bed for him : if die sun be risen upon 
*^ him, there shall be btood shed for him; for he shoidd 
" make full restitution "/' At Athens, if any theft was com- 
mitted by eighty it was lawful to kill the criminalj if taken in 
the fact *: and, by tlie Roman law of tlie twdve tables^ a thief 
niiglit he slain by night with impunity : or even by day, 
if he armed himself with any dangerous weapon^: which 
atnoants very nearly to tlie same as is permitted by our own 
constitutions > (6) 



Th^ Roman law also justifies homicide^ when committed 
in defence of the chastity either of one's self or relations ^ : 
and so also, according to Seiden % stood the law in the Jewish 
republic. The English law likewise justifies a woman, kill- 
ing one who attempts to ravish her ^ : and so too the husband 
or father may justify killing a man who attempts a rape upon 
his wife or daughter : but not if he takes tliem in adultery by 
consent, for the one is forcible and felonious^ but not the 
other K (7) And I make no doubt but tlie forcibly attempt- 

« Etod.ixiL 2. * 4s tegib^ H^brQs^r. iA^ i?.3. 

^ Fottter.Antiq. b,l. C.24. * B»c. Elem. tzp5^ 1 Hawk. P.C. 

« Cic. pro. MUotu^ S. J/, 9. 3. 4, c. 2B, s. 2 1 . 

y ** Bivja Hadfianui ntictipxii fwrn^ " 1 HaL P. C. 485, 486. 
** fuiitufiram mU vd iu^MinfgFeniemac- 
'* cm, iUmUiendum." (J^ 4«, 8 A,) 



(6) The French law proceeds on the same distinction ; if death be oc- 
c^Ianed in rci^isitiiig the brenking into a dwelling-house or outhouse in the 
dny-time^ it h excuMible homicide, and punishable by impriiionnient from 
one year to five ; but it is styled " an actual necessity of lawful defence," 
which imports no crime at all, when the stunc event happens in resisting 
a nocturnal nttuck or robber)', or plunder attempted to be comniittetl at 
any dme with actiial personal Tiolence, Code P^nal» liv* iii. L 2. } 322. 

(7) The French law probably includes the two first cases in this sentence 
under Ihe head of neccfssary and lawful self-defence ; as to the third, it 
makes it excusable homicide for the husb^md to kill his wife and her para- 
JDour at tbemoaie Lit that he takes them in the act of adultery in the family 
dwelling-house ; while he himself if subjected to a small pecuDiary fine, 
which may be lower than 5/* for keeping a mistress in the same house. 
iLn iftaii^m cmjpgale.) Code F6m\, liv. iii t* 2. J 324, 3^s* 
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ing a crime of a still more detestable nature, may be equally 
resisted by the death of the unnatural aggressor* For the 
one uniform principle that runs through our owtif and all 
other laws, seems to be this ; that where a crime^ in itself 
capital, is endeavoured to be committed by force, it is lawful 
to repel that force by the death of the party attempting. 
But we must not carry this doctrine to the same visionary 
length that Mr. Locke does : who holds \ " that all manner 
** of force without right upon a tnan^s person^ puts him in a 
" state of war with the aggressor ; and, of consequence, thst 
'* being in such a state of war^ he may lawfully kill him tliat 
*' puts him under this unnatural restraint*" However just 
this conclusion may be in a state of uncivilized nature, yet 
the law of England, like that of every other well-regulated 
C 1 82 ] community, is too tender of the public peacei too cmreful of 
the lives of the subjects, to adopt so contentious a system ; nor 
will suffer witli impunity any crime to be prevented by death, 
unless the same, if committed, would also be punished by 
death. (8) 

Ik these instances of Justtfuble homicide, it may be obser\ed 
that the skyer is in no kind of fault whatsoever, not even in 
the minutest degree; and is thereibre to be totally acquitted 
and discharged, with commendation ratlier than blame. But 
that is not quite the case in excmaUe homicide, the very name 
whereof imports some fault, some error, or omission : so tri- 
vial, however, that the law excuses it from the guilt of felony, 
though in strictness it judges it deserving of some little degree 
of punishment. 

' £ik on goT. p. f . c. 5. 

(8) Id ca«e» of justlfiabte homicide, a man Is not obliged to rftrett in the 
fint Instance, and he may pufsue hb adversary until he has «eciired hiniidf 
from all danger, and if be kill him in so dQing, it is itUl jtistifiahle »i^lf^ 
defence. But a bare fear of any of the$e aitackii however wcU gronndetl, 
as that another lies in wait to take away the pMtf* life, tinaccompanied j 
with any overt act indicative of tuch intention^ will not warrant him in 
kiUing that other by way of prevention ; there must be an actual danger I 
at the time. If, however, the party killing had reasonable ground* for 1 
believing that the person »lajn ha<l a feloniouf deugn against bim» and upon f 
that f uppofition kill him, this may be misadFcnture, manslaughter £or even 
murder], according to circumiianres. See East's P, C. c. 5. i- <•*. 
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IL Excusable homicide is of two sorts ; either pei* hifor- 
tuniujfi, by misadventure ; or se defetidctidoj upon a principle 
of self-preservation* We will first see wherein these two 
species of lioniicide are dktinct, and tlien wlierein they 
agree. 

1, Homicide per hifotiimium or misadventurcj is where a 
man, doing a lawful act, without any intention of liurt, un- 
fortunately kills another * as where a man is at work wjili a 
hatchet, and the head tljereof flies off and kills a stander-by ; 
or where a person qualified to keep a gun, is shooting at a 
mark, and undesignedly kills a man ** : for the act is lawful, 
and the effect is merely accidentah (9) So where a parent is 
moderately correcting his child, a master his apprentice or 
scholar, or an officer punishing a criminal, and happens to 
occasion his deatli, it is only misadventure : for the act of 
correction was lawful : but if he exceeds the bounds of mo- 
deration, either in the manner, the instrument| or the quan- 
tity of punishment, and death ensues^ it is manslaughter at 
least, and in some cases (according to the circumstances} 
murder^,' for the act of immoderate correction is unlawful. 
Tfjus, by an edict of the emperor Constantine ^, when the [ 18S ] 
rigour of the Roman law with regard to slaves began to relax 
and soften, a master was allowed to chastise his slave with 
rods and imprisonment, and, if death accidentally ensued, he 
was guilty of no crime : but if he struck him with a club or a 
stone^ and thereby occasioned his death ; or If in any other 
yet grosser manner, ** immoderate sm Jure tdaiur^ tunc reus 
" kofniddii sii" 

But to proceed. A tilt or tournament, tlie martial diver- 
sion of our ancestors, was however an unlawful act ; and so 

^ 1 H*wk. P.C. C.29. § l.e, * 1 H*LP,C.473p 474- ' Cod. L^, M4- 

(9) Mr, J. Foster includes ui^der the term lawful in tbb nil% all fiuch 
acts tts are not unkwfiii j^ se — and &ay%, " if the act froiu whicb death 
emued were barely nmiurn prokikUum^ as Bhooling at ^ame by » peniou not 
qualiHed by the statute^Iaw to keep or u»e a gun for tbat purpotei the case 
<}f a person ^q offending will fall under the &ame rule m that of b qualified 
man, for the statutes prohibiting the destruction of game uTultr certain 
penalties will not^ in a question <^ this kind, enhance the accident beyond 
its iniiinsic moment* p« i59. 
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are boxing and sword-playing, the succeeding amusement of 
their posterity : and therefore if a knight in the former case, 
or a gladiator in the latter, be killed, such killing is felony or 
manslaughter (10) But if the king command or permit such 
diversion* it is said to be only misadventure ; for then tlie act 
is lawful K In like manner, as by the laws both of Athens 
and Rome, he who kiUed another in the pana^atiumi or pub- 
lic games authorized or permitted by the state, was not held 
to be guilty of homicide ^. Likewise to wliip anotlier's horse, 
whereby he runs over a child and kills him, is held to be ac- 
cidental in til e rider, for he had done nothing unlawful : but 
manslaughter in the person who whipped him, for the act was 
a trespass, and at best a piece of idleness^ of inevitably dan- 
gerous consequence ^ And in general, if death ensues in 
consequence of an idle, dangerous, and unlavt^ul sport, as 
shooting or casting stones in a town, or the barbarous diver- 
sion of cock-throwing, in these and similar casetj, the slayer is 
guilty of manslaughter, and not misadventure oidy, for these 
are unlawful acts \ 

2. Homicide in self-drfence^ or se tkfmdendo^ ujxjn a sud- 
den affray, is also excusable, rather dmn justifiable, by the 
English law. This species of selMefeocc must l)e distin- 
guished from that just now mentioned, as calculated to hinder 
the perpetration of a capital crime; which is not only a 
[ 184 ] matter of excuse, but of justification- But the self-defence, 
which we are now speaking of, is that whereby a man may 
protect himself from an assatdt or the like, in the course of 
a sudden brawl or quarrel, by killing him who assaults turn* 
And tins is what the law expresses by tlie word ckance-mcdlei/^ 
or (as some ratlier choose to write it) ckaud^mcdiey^ tlie for- 

■ I Htl* P,C* 473. I Uumk. P.C. H Hmwk. P*C c.29. f 3. 
e.S9. § H» * /M. c.m 5 4, 1 Hil. PX.471. 



(10) There seems to be a soM distinction between boxing mid fendng, 
which was adverted to in the case of Hunt \\ Betl^ I Bbgh. 2. To tc«cb 
and learn to box and to fence are eqaaUy lawful ; they are both the art of 
telMcfence ; but iparring exhibitions arc unlawful, because they tend to 
romk prbee %ht«rv and piise Ugh ting i> illegal i but fencing e^tbitiona 
have no omiltr tendaicj. 
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iner of which in Its etymology signifies a cmual affray, the 
latter an affray in tlie keat of blood or passion ; both of them 
of pretty much the same import : but the fonner is In common 
speech too often erroneously applied to any manner of homi- 
cide by misadventure ; whereas it appears by tlie statute 
24 Hen, VII L c.5* and our ancient books ', that it is properly 
applied to such killing as happens in self-defence upon a 
sudden rencounter ". This right of natural defence does not 
imply a right of attacking : for, instead of attacking one an- 
other for injuries past or impending, men need only have 
recourse to the proper tribunals of justice* They cannot 
therefore legally exercise this right of preventive defence, but 
in sudden and violent cases when certain and immediate suf- 
fering would be the consequence of waiting for the assist- 
ance of the law* WTierefore to excuse homicide by the plea 
of self-defence, it must appear that the slayer had no other 
possible (or, at lea^t^ probable) means of escaping firom his 
assailant. 

It is frequently difficult to distinguish this species of homi- 
cide (upon ckance-medlin/ in self-defence) from that of man- 
slaughter, in the proper legal sense of the word "• But the 
true criterion between them seems to be this; when both 
parties are actually combating at the time when the mortal 
stroke is given, the slayer b then guilty of manslaughter ; but 
if the slayer has not begim the fight^ or (liaving begim) en- 
deavours to decline any farther struggle, and afterwards, 
being closely pressed by his antagonist, kills him to avoid his 
own destruction, this is homicide excusable by self-defence*'* 
For which reason the law requires, that tlie person, who kills 
another in his own defence, should have retreated as far as he 
conveniently or safely can, to avoid the violence of the assault, [ 185 j 
before he turns upon his assailant ; and that not factitiously, or 
in order to watch his opportunity, but from a real tenderness 
of sliedding his brother's blood. And though it may be 
cowardice, in time of war between two independent nations, 
to flee from an enemy ; yet between two fellow*subjects the 
law countenances no such point of honour : because the king 



"• 3 Inst. 55. Sl^ Fo*t. 375, 27C. 



" f!Tml,55. 
* F(»t*277- 
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and his courts are the vijtdkes injuriarum^ and will give to the 
party wronged all the satisfaction he deserves p- In this the 
civil law also agrees with ours, or perhaps goes rather far- 
ther I ** qui cum aliter itteti $e nott posmnt, damni mdpam 
'* dedetintf imiaxii siifil ''p" The party assaulted must there- 
fore flee as far as he conveuienlly can, either hy reason of 
some wall, ditch, or other impediment ; or as fiir as the fierce- 
ness of tlie assault will |>ermit him ' : for it may be so fierce 
as not to allow him to yield a step; without manifest danger 
of his life, or enormous bodily harm ; and then in his defence 
he may kill his assailant Ins tan dy. And this is the doctrine 
of universal justice *, as well as of the municipal law. 



And as the m^nnef- of the defence, so is also the itmr to 
be considered ; for if the person assaulted does not fall upon 
the aggressor till the affray is over, or when he is running 
away, this is revenge, and not defence. Neither, under the 
colour of self-defence, will the law permit a man to screen 
himself from the guilt of deliberate murder i for if two per- 
sons, A and B, agree to fight a duel, and A gives the first 
onset, and M retreats as far as he safely can, and then kills A, 
this is murder; because of the previous malice and concerted 
design \ But if A upon a sudden quarrel, assaults B first, and 
upon B*s returning the assault, A really and bond ^de flees; 
and, being driven to the wall, turns again upon B and kills 
him: this may be $e defendettdo according lo some of our 
t 186 ] writers^; though others '' have thought this opinion too fa- 
vourable ; inasmuch as the necessity, to which he is at last re* 
duced,. originally arose from his own fault, (11) Under this 

P I HaL P, a 481,483. « I H*J* Px! 479, 

^ Ff. 9. 2. 45. * 1 Hil,P.C- 4SS. 

' 1 HaL P.C.483* * I H**k. PX, c,29* | IT, 

(11) The ca^ here put doubtfully wai stated aWlutelj a few tentcncet 
before^ oA the authority of Foster, p>f7T., &£ a ease of eaccmable felf-de^ 
fence. Fonter lays, as in tbc case of mansiatighter upofi fndden provoco- 
tions, tf here tbc parties ^ght on equal terras^ all malice apart, It matte rcth 
not who gave the first blow ; so in this ca*c of eKCusahle sdf-<iefencc, f 
think the tint atsault in a sudden afTnay, all malice apart, wili iriake no 
fiilfcrence, t^ either part^ qmUtth ike combat, tmd reircaieth 6e/orr a merinl 
w<*und he ^ven- In EB3t*B PLC. efa.y. |53> the tame iloclrtisti is main- 
Cained. 
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excusBf of seltdefence, the principal civil and natural relations 
I are comprehended ; therefore master and servant, parent and 
child s husband and wife, killing an assailant in the necessary 
detence of each other respectively, are excused ; the act of the 
reladon assisting being construed the same as the act of the 
partj' himself*. 

There is one species of homicide ie defendendo, where 
tlie party skin is equally innocent as he who occasions his 
death : and yet this homicide is also excusable from the great 
universal principle of self-preservation, which prompts ^very 
man to save his own Hfe preferably to that of another, where 
one of them must inevitably perish. Asj among others, in 
that case mentioned by lord Bacon ^j where two persons, being 

^ shipwrecked, and getting on the same plank, but findhig it 
not able to save them both, one of them thrusts the other 
from it> whereby he is drowned* He who thus preserves 
his own life at die expence of another man's, is excusable 
through unavoidable necessity, and the principle of self-de- 
fence I since their boUi remaining on die same weak plank is 
a mutual, thongli innocent, attempt upon, ajid an endanger^ 

Jug ofj each other's life. (12) 

Let us next take a view of those circumstances wherein 

I these two species of homicide, by misadventure and self-de^ 

Jence, agree [ and those are in their blame and punislimenti 

I.For die law sets so high a value upon the life of a man, that 

Lit always intends some misbehaviour in the person who takes 

it away, unless by the command or express permission of the 

law* In the case of misadventure, it presumes negligence, or 

at least a want of sufficient caution in him who was so un- 

^fortunate as to commit it; who therefore is not altogether 

Ifauldess*. And as to the necessity which excuses a man 

I who kills another se defendimdo^ lord Bacon ' entides it ne~ [ 

' cessitas culpabdis^ and thereby distinguishes it from the former 

necessity of kiUing a thief or a malefactor. For the law in- 



* 1 Hal. P. C. 4S4. 



1 Hawk. RC, c.Si. I 84, 
£lem. reg.5. 
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the qBsrrel or assault arose from some imkBOwn 
samt pr&romtion^ either in word or deed : and 
m qosnids both parties may be, and usually are, in 
^ basAt ; snd It scarce can be tried who was angmally in 
Ac wrong ; die hin will not hold the survivor entirely guik- 
hm^ Bm it is clear, in the other cose, that where I kill a 
tliief that breaks into my hou^^e, the original default can 
nerer be upon my side* The law besides may have a farther 
Tiew, to make the crime of homicide more odious, and to 
caution men how they venture to kill another upon their own 
private judgment ; by ordaining, that he who slays his neigh- 
botnr» without an express warrant from tlie law so to do, shall 
m no case be absolutdjr free from guilt. 



I 



Noa is the law of England singular in this respect- Even 
the slaughter of enemies required a solemn purgation among 
the Jews ; which implies tliat the death of a man, however 
it happens, will lea\*e some stab behind it* And the Mo- 
saical law ^ appointed certahi cities of refuge for him ** who 
** killed his neighbour unawares : as when a man goeth into 
■* the wood with his neighbour to hew wood, and his hand 
** fetcbeth a stroke with the ax to cut down the tree, and dje 
^' hmA ilippcdi from the helve^ and lighteth upon his neigh- 
•< boar tbfttlie dle» he shidi flee unto one of those cities and 
«* !i\'e*'' Bui it seems he was not held wholly blameless, 
any more than in the English law ; since the avenger of blood 
might slay him before he reached his asylum, or if he after- 
wards siirreil t»ut of it till the death of the high priest- In 
Uie imperial law likewise^ casual homicide wils excused, by 
the indulgence of tlie emiicror signed wiUi his own sign 
manual, ** anni^taiimr prindpis:** otherwise the death of a 
man, howe\*er ctmmiitted, was in some degree punishable, 
Among the Greeks** homicide by misfortune was expiated 
18S ] by voluntary biinislmient for a yoir*. In Saxony a fine is 
paid to the kindred of the slain; which also, among the 
"Western Gotlis, was little inferior to that of voluntary homi* 



* Hofnb. e«s5. Mid BeuL c.l9* 
« €W#.0, le.S. 

• To tliji Mpbtion hy titiufchmeoi ib& 



tliought to diudv, inhtn lie rcnundt 
AdiiJtcs in ihe tvent^-thtftl Utiid, tbal 
wlii-ti n dulri he wan ulflig«d tu fl«€ hi* 
country for cturuaUy kilting liU pFif -fel- 
low I ** rffKtpt «&« ^^lAMf," 
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cide ^ : and in Fnuice ^ no person is ever absolved in cases of 
this nature, without a largess to the poor* and the charge of 
certain masses for the soul of the party killed. (13) 

TuE penalty inflicted by our laws is said by sir Edward 
Coke to have been antiently no less than death ^ | which 
however is with reason denied by later and more necurate 
writers*. It seems rather to have consisted in a forfeituref 
some say of all the goods and chattels, others of only part 
of them, by way of fine or wmegild ^ t which was probably 
disposed of, as in France, in phs usm^ according to the hu- 
mane superstition of the times, for the benefit of ///s soul 
"who was thus suddenly sent to his account, with all liis ira-^ 
perfections on liis headp But that reason having long ceased, 
and the penalty (especially if a total forfeiture} growing more 
severe than was intended^ in proportion as personal property 
has become more considerable, the delinquent has now, and 
has had as early as our records will reach \ a pardon and writ 
of reistitution of his goods as a matter of course and rights 
only paying for suing out the same*". And indeed to prevent* 
this expence, in cases where the death has notoriously hap- 
pened by misadventure or in self-defence^ the judges will usu- 
ally permit (if not direct) a general verdict of acquittal \ 

III, Felonious homicide is an act of a very different na- 
ture from the former, being tl^e killing of a human creature, 
of any age or sex, without justification or excuse. This may 
be done eidier by kilibg one*s seli, or another man- 

« De Morjje> J on the digest, ' FosE.283. 

** 2 Inst, HB, 315. « 2 H»wk. PX. c. 37* 5 2, 

♦ 1 HaU PX. 495, I Hawk. PX. " Fost.SSe* 
^,23, §31. Foit.282,&c 

(13) Sec ame, p. 181. n,e, The French kvv adopts a distinction be- 
tween bomicide by misadventure, and excusable homii'ide, bnt the laU 
ter corresponds jnore exactly with our manslaughter than with our *tf 
de/endendof and is sulvjectcd to a heavier punbhnicnt. Hojnicide by awk- 
wardness (nmi^drcM^e), impnidence, inattention, n^^ligence, inobservance 
of rula^ roust always be invoJuntaryj which is not the case with homicide 
** drfendtndo; the punishment is imprisonment varying from three nionilis 
to two years, and a fine from 60 to 600 francs* 'l%e French law boa no 
division of this crime corresponding exwctly with our #c dffmdmdo. Code 
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SELF-MUHnEE, the pretended heroism, but real cowardice^ 
of the Stoic philosophers, who destroyed themselves to avoid 
those ills which they hod not the fortitude to endure, though 
the attempting it seems to be countenanced by die civil law^, 
yet was punished by the Athenian law witli cutting off the 
hand which committed the desperate deed ^ Aod also the 
law of England wisely and religiously considers, that no man 
hath a power to destroy life, but by commission from God, 
the author of it ; and as the suicide is guilty of a double of- 
fence ; one spiritual, in invading the prerogative of the Al- 
mighty, and rushing into his immediate presence uncalled 
for I the other temporal, a^inst the king, who liath an interest 
in the preservation of all his subjects ; the law has therefore 
ranked this among the highest crimes, making it a peculiar 
species of felony, a felony committed on one's self. And Uiis 
admits of accessories before tlie fact, as well as other felonies ; 
for if one persuades another to kill hfmself, and he does so, 
the adviser is guilty of murder \ A felo de se therefore is he 
that deliberately puts an end to his oM'n existence, or commits 
any unlawful malicious act, the consequence of which is his 
own death : m if attempting to kill another, he runs upon his 
antagonist's sword : or shooting at onodier the gun bursts and 
kills himself. The party must be of years of discretion, and 
in his senses, else it is no crime. But tliis excuse ought not 
to be strained to that length, to which our coroners* juries are 
apt to carry it, viz, that the very act of suicide is an evidence 
of insanity ; as if every man, who acts contrary to reason* 
had no reason at all : for the same argument would prove 
every otlier criminal non compos, as well as the self-murtlerer* 
Tlje kw very rationally judges, that every melancholy or hy- 
pochondriac fit does not deprive a man of the capacity of 
discerning right from wrong ; which is necessary, as was ob- 
[ 1^0 ] served in a former chapter*, to form a legal excuse. And 
therefore if a real lunatic kills himself in a lucid interval^ he 
is a felo de se as much as another man '- 



* *' Si ^ii imfiaikniia 4ahritt nut 
« im§dm ftiof, QUI mofhof aitifitmrt, 
•* •H* pttd^rtt won maS^iif mm ammad^ 
" veriitimr in mm.'' /yt 49. le. €. 

^ Pat. Aniiq, b.i* t.WH. 



" Kcilfr* 136* 
' 1 Hswk P.C cST. f 4. 
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But now the question follows, what pUDishment can 
human laws inflict on one who has withdrawn himself from 
their teach? They «mo only act upon what he has left 
behind him, his reputation and fortune : on the former by 
an ignominious burial in the highway, with a stake driven 
through his body (14); on the latter, by a forfeiture of all his 
goods and chattels to the king : hoping that his care for either 
bis own reputation, or the welfare of his family, would be 
some motive to restrain him from so desperate and wicked 
an act* And it is obser\'able, that this forieiture has relation 
to the time of the act done in the felon's lifetime, which was 
the cause of his death* As if husband and wife be possessed 
jointly of a term of years io landy and the husband drowns 
himself; the land shall be forfeited to the king, and the wife 
shall not have it by survivorship, For by the act of casting 
himself into the water he forfeits the term ; which gives a title 
to the king, prior to the wife's title by survivorship, which 
could not accrue till the instant of her husband's death". 
And though it must be owned that the letter of the law herein 
borders a little upon severity, yet it is some alleviation that 
the power of mitigation is left in llie breast of the sovereign, 
who upon this (as on kll other occasions) is reminded by the 
oath of his office to execute judgment in mercy. 

The other species of criminal homicide is that of killing 
another man. But in this tliere are also degrees of guilt, 
which divide the offence into mamlaugAier and murder. The 
difference between which may be pardy collected from what 
has been incidentally mentioned in the preceding articles, 
and principally consists in this, that manslaughter (when vo- 
luntary) arises from the sudden heat of the passions, murder 
from the wickedness of the heart. 

« Fmcb. L.2t0. 



(H) The bw is altered in this respect by the 4Gh. e.SS., which directi 
that a perioa feio de se shall be buried without any stake drivcti throng 
tho body ^rirately in a ch«rch-ynrd, within twenty-four hours from the 
Andijif of the inqukition, and between the hnurs of nine and twelve at 
flight \ bat the statute does not authorize the performing the rit^ ©f 
christimi buriai. 
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1, Makslaltgfitee is therefore thus defined % the un- 
lawful killing of another witljout malice either exj>ress or 
impHed (15): which may be either voluntarily, upon a sudden 
heat ; or involuntarily, but in the commission of some un- 
lawful act. These were called in the Gothic constitutions 
*' komicidia mdgaria / quae aut casu^ ant eiiam sponte commit- 
*^ tuniur^ Sfjl in subttmieo quodam iramndiae colore ct impetu "." 
And hence it follows, that in manslaughter tliere can be no 
accessaries before the fact ; because it must be done without 
proneditation- 

As to the first, or voluntari/ branch : if upon a sudden 
quarrel two persons fight, and one of thera kills the otlier^ 
this Is manslaughter : and so it is, if they upon such an occa- 
sion go out and fight in a field ; for this is one continued act 
of passion^; and the law pays tliat regard to human frailty, 
as not to put a hasty and a deUberate act upon the same fVK>ting 
with regard to guilt. So also if a man be greatly provokedj 
as by pulling Ins nose, or other great indignity, and imme- 
diately kills tlie a^ressor, though tliis is not excusable se de* 
Jhidendo^ sinc€ there is no absolute necessity for doing it to 
preserve himself; yet neither is it murder, for there is no 
previous malice ; but it is nianslaughtei- ^, But in this* and 
in every other case of homicide upon provocation, if there 
be a sufficient cooling-time for passion to subside and reason 
to interpose, and the person so provoked afterwards kills the 
other, this is deliberate revenge and not heat of blood, and 
accordingly amounts to murder ^ So if a man takes another 
in the act of adultery with his wife, and kills him direcUy 
upon the spot; though this was allowed by the laws of 
Solon % as likewise by the Roman civil law, (If the adulteror 



* Stiemh. dejurc GMh. LS. c.4p 

* 1 Hawk. P,C c.31p §29* 



r Kclyng. 135, 
» Pent, S96. 



(15) Hale's definition in tbc place referred to vnries from thai in the 
textj by sabntitating tlic word *' voluntary** for " unlawful/* Blackstone^s 
dr^iittion h large enough to inclu{lc homicide le drfendettdit; perhaps ihc 
word *^ fdonjouii" would be the pruper quidtfication ; the felony would Then 
distinguiub it from excusable houjicidc, and die ubecncc of uiabee, ff om 
murder. 
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was found in the husband's own house S) and also among the 
antient Goths " ; yet in England it is not absolutely ranked 
in the class of justifiable liomicide, as in case of a forcible 
rape, but it is manslaugliter ^ (16) It is however the lowest [ 
dejrree of it ; and therefore in such a case the court directed 
tlie burning in the hand to be gently inflicted, because there 
could not be a greater provocation *, Manslaughter therefore 
on a sudden provocation dilfers from excusable hamiclde se 
defendendo in this : that in one case there is an apparent ne- 
cessity, for self-preservation, to kill the aggressor : in the other 
no necessity at all, being only a sudden act of revenge. 

The second branch, or involuntajy manslaughter, differs 
also from homicide excusable by misadventure, in this ; that 
misadventure always happens in consequence of a lawful act, 
but this species of manslaughter in consequence of an unlaw'* 
ful one. As if two persons play at sword and bucklefj unless 
by the king^s command, and one of them kills the other i this 
15 manslaughter, because the original act was unlawful ; but 
it is not murder, for tlie one had no intent to do the other 
any personal mischief^. So where a person does an act, law- 
fill in itself, but in an unlawful manner, and without due 
caation and circumsi>ection : as when a workman flings down 
a stone or piece of timber into the street, and kills a man j 
this may be either misadventurej manslaughter, or murder, 
according to die circumstances under which the original act 
was done: if it were in a country village, where few passengers 
are, and he caUs out to all people to have a care, it is misad^ 
venture only ; but if it were in London, or other populous 
towTi, where people are continually passing, it is manslaughter, 
though he gives loud warning ^ ; and murder, if he knows of 
their passing, and gives no warning at all, for then it is malice 
against all mankind '', And, in general, when an involuntary 
killing happens in consequence of an imlawful act, it will be 
either murder or manslaughter ', according to the nature of 



*» Ff, 48. 5, 34. 
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the act which occasioned it. If it be in prosecution of a felo- 
t 193 ] nious intent, or in its consequences naturally tended lo blood- 
shed, it wHl be murder ; but. If no more was intended tliaii a 
mere civil trespassj it will only amount to manslaughter '- 



Next, as to tlie punishmetii of this degree of homicide ; the 
crime of manslaughter amounts to felony, but within the benefit 
of clergy ; and the offender shaQ be burnt in the hand, and 
forfeit ^ his goods and chattels. (17) 

BtfT there is one species of manslaughter, which is punished 
as murder, the benefit of clergy being taken away from it by 
statute^ namely, the offence of mortally dabbing another, 
though done upon sudden provocation- For by statute 
1 Jac« I* c, S. when one thrusts or stabs another, not tlien 
having a weajx)n drawn^ or who hath not tlien first stricken 
the party stabbing, so that he dies thereof within six montlis 
after, the offender shall not have the benefit of clergy, though 
he did it not of malice aforethought. This statute was made 
on account of the frequent quarrels and stabbings with short 
daggers, between the Scotch and the English at the accession 
of James the first S and being tlierefore of a temporary nature, 
ought to have expired wiUi tiie mischief which it meant to 
remedy. For in ^K>int of solid and substantial justice, it can- 
not be said that the mode of killing, whether by stabbing, 
strangling, or shooting, can either extenuate or enliance tlie 
guilt: unless where, as in the case of poisoning, it carries wi^i 
it an internal evidence of cool and deliberate ninUce. But tlie 

tiiadT«Tt«] on ono spocira cif erimitijij pa^scn^r thdl then be* drowned, such 

beglig«ncCf wherobj- the de&lb of « WAtconmn Is guilty (not of m«mktigh* 

wmn It oc^^oned. For by ttalutc ter, but) of l«Jony, and ■hall be truis. 

10 Geo. IL c,31 . if any watenmn be- ported aa a felon. 

twcen Giraretend ai^d WJndaor m:eiv« J Foster, 25B. 1 Kairk. P. C c.91. 

into hii boat or barge « greater number | 4 1 . 

of pemmi than th« act allowi, and any ^ Lord Raym. 140. 
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Ct?) By the ^Ga, c.SS. Ibis punUbment ii altered, wid nmnslmugbter 
now iubject* the pnioner lo transportation for life or y«ari^ao iDapriioQ* 
went with or without hard labour for any terra not exceeding three yean^ 
ot to a pecuni^rj^ fine, at the discretion of the court ; and the fufiering the 
pt"^hmwjt, ^r paying the fine, has all the same effects and con«equef)cei 
•■ the luffering the tormer punishment of burning, &(i had. 
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b^iignity of the law hath construed the statute so favourably 

in behalf of the subjectj and so strictly when against him, tliat 

the offence of stabbing now stands almost upon the same 

footings as it did at the common law'. Thus, (not to repeat 

the cases before-mentioned, of stabbing an adulteress, &c. 

which are barely manslaughter, as at common law,) in the 

construction of this statute it hath been doubted, whether, if 

the deceased had struck at all before the mortal blow given, 

this does not take it out of the statute, though in the preceding 

quarrel the stabber had given the first blow ; and it seems to 

be the belter opinion, that this is not within tlie statute*". 

Also it hath been resolved, that llie killing a man by throwing [ 194 ] 

a hammer or other blunt weapon is not within the statute ; 

and whether a shot with a pistol be so or not, is doubted ". 

But if the party slain had a cudgel in his hand, or had thrown 

a pot or a bottle^ or discharged a pistol at the party stabbing^ 

this is a sufHcient having a weapon drawn on his side within 

the words of the staute'^- (18) 



2* We are next to consider the crime of deliberate and wil- 
ful murder; a crime at which human nature starts, and which 
is I believe punished almost universally throughout the world 
with deatli. The words of the Mosaical law (over and above 



^ Fost,t99, 300. 

"* Fort, 301, 1 Hawk. PX. c*30, 

§6. 



^ I Hawk. PX* c*30, § «. 



(18) The same benignitj ofconstrxjction has prevailed in all other que*- 
tions which have amen on this statute. Thus^ the words being " every 
person and persons who &hd\ stab^ &c./' would, upon general prindples, 
include all who were present and consenting to the act done, but they are 
confined to the very per^n who gives the stab or thrnj^t. Therefore 
where several were indicted on the statute, and it did not appear which of 
them made the thrust, they were convicted of manslaughter only at com* 
mon law, and had thefr clergy. On the other hand, the words behig 
** Btab or thrust any person or persons that hath not then any weapon 
drawn, or that hath not then first stricken," are held to include dl 
present aiding the party killed; so that where A, and B, came to Ca 
lodgings, and B. stood with a sword drawn at the door to keep C. from 
going outj till a bailifl*shonld come to arrest htm for a debt due to k.; and 
upon some altercation between A, and C*, C. stabs A. with a dagga- drawn 
from his pocket, this was held to be a ease not withiii the statute* East, 
I*. C. C.V. f 29. 
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the general precept to Noah ^, that " whoso sheddeth man's 
** blood, by man shall his blood be shed,") are very emphatlcal 
in prohibiting the pardon of murderers''. " Moreover ye 
** shall tsike no satisfaction for the life of a murdererj which is 
" guilty of death J but he shall be surely put to death ; for the 
** land cannot be cleansed of the blood that is shed thereiHf 
" but by the blood of him that shed it/' And therefore our 
law has provided one coarse of prosecution, (tliat by appeal, 
ijf which hereafter,) wherein the king himself is excluded the 
power of pardoning murder ; so Uiat, were the king of Eng- 
land so inclined, he could not imitate that Polish monarch 
mentioned by Puffendorf^i who thought proper to remit the 
{penalties of murder to all the nobility, in an edict with 
this arrogant preamble, ** fioSf dhini jttrh rigorem moder~ 
** iiniest ^c** But let us now consider the definition of this 
great offence. 



The name of murder (as a crime) was antiently applied only 
to the secret killing of another* ; (which the word moerda 
[ 195 ] Signifies in the Teutonic language*;) and it was deBned^ 
" hamiddium qimd mdlo vidmte^ mdio scienh^ dam pepjft- 
" Iraiur^'i** for which tlie vill wherein it was committed, or 
(if that were too poor) the whole hundred was liable to a heavy 
amercement; which amercement itself was also denominated 
murdrum.'^ Tliis was an antient usage among the Goths in 
Sweden and Denmark; who supposed the neighbourhood, 
unless they produced the murderer, to have perpetrated or at 
least connived at the murder*: and, nccordfng to Bracton^ 
was introduced into thb kingdom by king Canute^ to prevent 
his countrymen the Danes from being privily murdered by 
the English ; and was afterwards continued by William the 



"* Numb. x»iv. til. 33. 
' dej, o, &g, 1*8, e.3. 

*niB word mivxire tn our aid slatutes 
*^ »igriificd Any kind of coocetlmotit 
ori^iag. So in the stmtut« of Ez^Vp 

ihut twilited in F|«u, L K «, U. ^ 4, 



** Nvlhm vmia^m ^dla^ nee tidmi 
** p^miUam n6e wmwdrari" And tbo 
wotdi " pitr murdn k droit'* in tbe ar- 
tMm of that st»tute^ Me rendered In 
Fleta, ibid* $ S. "|»rw jur^ o/ictytii mur^ 
« drand&r 

- 01«nT*M4. f*3. 

* Brwrtu I % tr,$. c. 15. § 7. Stet- 
Mart, C.26. PtHt.fi8l. 
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conqueror, for the like security to his own Normans.' And 
therefore if, upon inquisition had, it appeared that the person 
found slain was an Englishman, (the presentment whereof was 
denominated englescherie^) the country seems to have been 
excused bom this burthen. But, this difference being tofsUy 
abolished by statute 14£dw.III. st.1. c.^. we must now (aa 
is observed by Staundforde^) define murder in quite another 
manner, without regarding whether the paity sl^ was ktUed 
openly or secretly, or whether he was of English or foreign 
extraction. 

Murder is ther^re now thus defined or rather described 
by sir Edward Coke*^ ; ^^ when a person of sound memory and 
^^ discretion, unlawfully killeth any reasonable creature in 
*^ being, and under the king's peace, with malice aforethought^ 
<^ either express or implied." The best way of examining the 
nature of this crime will be by considering the several brandies 
of this definition. (19) 

First, it must be committed by a person of sound memory 
and discretion : for lunatics or infants, as was formerly ob- 
served, are incapable of committing any crime : unless in such 
cases where they shew a consciousness of doing wrong, and 
of course a discretion, or discernment, between good and evlL. 

Next, it happens when a person of such sound discretion 
unlawfidly killeth. The unlawfulness arises fit)m the killing 
without warrant or excuse : and there must also be an actual [ 196 ] 
killing to constitute murder; for a bare assault, with intent to 
kill, is only a great misdemesnor, though formerly it was held 
to be murder ^(20) The killing may be by poisoning, striking, 

» 1 Hal.P.C. 447. « 3 Inst. 47. 

■ Bract, ubi tupr. ^ 1 Hal. P.C. 425. 

* P.C./. 1. c.lO. 

(19) The description at length is, " When a man of sound memory, and 
of the age of discretion, unlawfully killeth within any county of the realm 
any reasonable creature in rerum naturd under the king's peace, with ma* 
lice forethought, either expressed by the party or implied by law, to ai 
the party wounded or hurt,&c. die of the wound or hurt. Sec within a y«|r 
and a Hay after the same." 

(20) Although a simple assault with intent to murder still remains only 
a misdemeanor, yet the legislature has interfered in several inttanees to 

VOL. IV. 8 «•*• 



19! 



PUBLIC 



Book IV. 



fts much tnnrdef, rs if he had inctted a bear or dog to worry 
tliem.^ If a physician or surgeon gives his patient n potion 
or plaister to cure him, which contrary to expectetioti kills 
hiiUj this is neither murder, nor manslaughter, but mlsadven- 
ture ; and he shall not be punished criminally, however liable 
I he might formerly have been to a civil action for neglect or 
[ignorance^: but it hatli been hokle% that if it be not a regular 
physician or surgeon > who administers the medicine or per- 
forms the operation, it is manslaughter at the least. ^ Yet sir 
Matthew Hale very justly questions the law of this deler- 
mjoation/ In order also to make the killing murder, it is 
requisite that the party die within a year and a day after the 
stroke received, or cause of death administered; in the com- 
putation of whichj the whole day upon which the hurt was 
done shall be reckoned the first.* 



Faether; the person killed must be "a reawnahle crea^ 
[ 198 3 ** ^^^ ^^* hcing^ mid tmda' the kin^s peace^** at the time of the 
killing. Therefore to kill an alien, a Jew, or an outlaw, 
who are all under the king's peace and protection, is as much 
murder as to kill the most regular-born Englishman ; exce)iC 
he be an alien enemy in time of war.^ To kill a ctuld in it's 
mother's womb, is now no murderj but a great misprision : 
bat if the child be born alive, and dieth by reason of the 
potion or bruises it received in the wombj it seems* by the 
better opinioiii to be murder in such as administered or gave 
them*** But, as there b one case where it is difficult to prove 
the child's being born alive, namely, in the case of the murder 
of bastard children by the unnatural mother, it is enacted by 
statute 21 JacL c.27* tliat if any woman be delivered of a 
child which if born alive should by law be a bastard ; and 
endeavours privately to conceal its deatli, by burying tlie chUd 
or the like ; tlie mother so offending shall suffer deaUi as in tlie 
case of murder, unless she can |)rove by ope witness at lea4*t 
thai the child was actually bom dead. Tliis law, which 
savours pretty strongly of severity, in making the concealment 



« Palm. 431* 

' Mim C.4* 5 16. Set Vol. lit 

Eritl. t,S. 4 Iqm. ^5U 



t S iML SO. I Htl. P. C. 49B. 
« S lQit.50* 1 Hftitk. P. a c*9K 
J te. ; but ife 1 H&l, P.& 499* 



Ch* U- 



WRONGS. 



198 



of th€ death almost conclusive e%4dence of the chUd's being 
tnurdered by the mother* is nevertheless to be also met with 
in the criminal codes of wmiy other nations of Europe ; as the 
Danes, the Swedes, and the French*: but I apprehend it 
has of late years been usual witli us in England, upon trials 
for this offence, to require some sort of presumptive evidence 
that tlie child was bom alive, before the other constrinned 
presiunption (that the child, whose d^th is concealed, was 
tlierefore killed by it's parent) is admitted to convict the 
prisoner. (25) 

Lastly, the killing must be conuuitted itiii malice afore- 
ihaught^ to make it the crime of murder. This is tlie grand 
criterion which now disttngiiisbes murder from other killbg : 
aud tills malice prepense, inaUtia jn-aecogitata^ is not so pro- 
perly spite or malevolence to the deceased in particular, as 
any evil design in general : the dictate of a wkrked, depravedf 

' Sec BarringtoQ on tlie ttatulei^ * Fotterg SJ6, 

549, 4th ed. 



I 



(t5) The statute last cited (45 G. 3, cSfi,) has materially altered tlie law 
b this respect. The provjiicmi of the SlJac. r . c, 27. are repeated, and the 
trials of women charged with the murder of their issue, which, being bom 
alive, would by law be bastard, now proceed by the like rules of evidence 
And presumption as all other trials for tnurder. At the same time, where 
the jury acquit the prisoner of the murder, they may find, if it bo appears 
in evidence that the child if bora alive would have been a bastard, and 
that the mother endeavoured to conceal the birth j upon which finding the 
court may sentence the mother to two years* imprisonment. 

The same statute, as we have seen, makes it a capital felony to admi- 
nister any poison or noxious thing with intent to cause the miscarriage of 
any woman then quick with child ^ in a subsequent section^ it provides for 
the CB»e where the woman is not proved to be quick with child, and makeft 
the oflence then a clergyable felony, to be punished by fine and imprison- 
ment, whipping public or private, or transportation for a term not exceed- 
ing fourteen years. 

By the present French law, the offence of procuring abortion, whether 
with or without the pregnant woman's consent, ia puniihed by reclusioni 
and the woman sufers the same punish n^ent where she has consented to 
the crime; but medical men and chemists are punisfaed by hard labour for 
term of years, if they are convicted of having disclosed or administered the 
m<^ns of procuring abortion, and abortion has followed in consequence* 
The law seems to make no distinction between the child beirig qtiick or 
not, a distinction which perhaps in fact would be very difficult to establish* 
Code Feual, Itv. iii. tit. 3, ». 917. 
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and malignant heart * ; un disposition d faire tm male chose */ 
199 ] and it may be either ejtpresSi or implied in law. Express 
malice is when one} with a sedate deliberate mind and 
formed design^ doth kill another : which formed design is 
evidenced by external circumstances discovering that inward 
intention ; as lying in wait, antecedent menaces, Ibrmer 
gnidgeSf and concerted schemes to do him some bodily 
harm ^* This lakes in the case of deliberate duelling, where 
both parties meet avowedly with an intent to murder: think- 
ing it tlieir duty as gentlemen, and claiming it as tlieir right, 
to nvanton with their own lives and those of their fellow-crea- 
tures ; without any warrant or authority from any power either 
divine or human, but in direct contmdiction to the laws both 
of God and man : and therefore the taw lias justly fixed the 
crime and punishment of murder, on tliem, and on their se^ 
conds also ', Yet it requires such a degree of passive valour 
to combat the dread of even undeserved contempt, arising 
from the false notions of honour too generally received in 
Europe, that the strongest prohibitions and penalties of the 
law will never be entirely effectual to eradicate this unhappy 
custom ; till a method be feund out of compelling the original 
aggressor to make some other satisfaction to the afironted 
party, which the world shall esteem equally reputable, as that 
which is now given at the hazard of the life and fortune, as 
well of the person insulted, as of him who hath given the 
insult. Also, if even upon a sudden provocation one beats 
another in a cruel and unusual manner, so that he dies, 
though he did not intend his death, yet he is guilty of murder 
by express malice; that is, by an express evil design, the 
genuine sense of malitia. As when a park-keeper tied a boy, 
that was stealing wood, to a horse^s tiiil, and dragged him 
along the park ; when a master corrected his servant with an 
iron bar ; and a schoolmaster stamped on his scholar*s belly ; 
&o that each of the sufferers died ; tliese were justly held to 
be murders, because the correction being excessive, and such 
as could not proceed but from a bad heart, it was equivalent 
[ 200 ^ ^^ ^ deliberate act of slaughter'. Neither shall he be guil^ 
of a less crime, who kills another in consequence of such a 
viilful act, as shews him to be an enemy to all mankind in 

' 1 Hd. P.C «U • J UwL P,a<5*. 473,474. 
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general; as going deliberately, and with an intent to da nub* 
chief ^ upon a horse used to strike^ or coolly discharging a 
gun, among a multitude of people ^ So if a man resolves to 
kill the next man he meets, and does kill him, it is murder^ 
although he knew him not ; for this is universal malice. And, 
if two or more come together to do an unlawful act against 
the king's peace, of which the probable consequence mighty 
be bloodshed, as to beat a man, to commit a riot, or Xo rob. 
a park : and one of them kills a man ; it is murder in them 
all, because of the unlawful act, the malitia praecogitata^ or 
evil intended beforehand \ 

Also in many cases where no malice is expressed, the law 
will imply it : as where a man wilAilly poisons another, in 
such a deliberate act the law presumes malice, though na 
particular enmity can be proved*. And if a man kills an-, 
other suddenly, without any, or without a considerable pro-» 
vocation, the law implies malice; for no person, unless of 
an abandoned heart, would be guilty of such an act^ upon a 
slight or no apparent cause. No affix>nt, by words or ges-* 
tures only, is a sufficient provocation, so as to excuse or ex- 
tenuate such acts of violence as manifestly endanger the life 
of another ^ But if the person so provoked had unfertu* 
nately kiUed the other, by beating him in such a manner as 
shewed only an intent to chastise and not to kill him, the law 
so fir considers the provocation of contumelious behaviour, 
as to adjudge it only manslaughter, and not murder >^. In 
like manner if one kills an officer of justice, either civil or 
criminal, in the execution of his duty, or any of his assistants 
endeavouring to conserve the peace, or any private person 
endeavouring to suppress an affi'ay or apprehend a felon, 
knowing his authority or the intention with which he inter* 
poses, the law will imply malice, and the killer shall be guilty 
of murder \ And if one intends to. do another felony, and 
undesignedly kills a man, this is also murder *. Thus, if one [ 901 1 
shoots at A and misses him^ but kills B, this is murder; be* 

«» Lord Raym. 143. ^ 1 Hawk. P.C. c.31. § 33. 1 Hal. 

« 1 Hawk. P.C. C.29. §.12. P.C. 455, 456. 

•* IbUL c.29. § 10. • FoBt.291. 

• 1 Hal. P.C. 455. " 1 Hal. P. C. 457. Fort. 308, ^c, 

* iHal. P.C.465. 
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cause of the previous felonious Intent, which tlie law trans- 
fers from one to the other* The same is the case where one 
lays poison for A ; and B, against whom the prisoner had no 
malicious intent, takes itj and it kills him ; this is likewise 
murder^. So also if one giva^ a woman with child a me- 
dicine to procure abortion, and it operates so violently as to 
kill the woman, this is murder in the person who gave it *** 
It were endless to go through all the cases of homicide, which 
have been adjudged either expressly, or impliedly, malicious: 
these therefore may suffice as a specimen ; and we may take 
it for a general rule that all homicide is mahcious^ and of 
course amounts to murder, unless where Justified by the com- 
mand or permission of the law; escmed on the account of 
accideut or self-preservation ; or alleviated into manslaughter, 
by being either the involuntary consequence of some act, not 
strkdy lawful, or (if voluntxir^) occasioned by some sudden 
and sufficiently violent j^rovocation. And all these circum- 
stances of justification, excuse or aUeviation, it is incumbent 
upon the prisoner to make out, to the satisfaction of the court 
and jury ; the latter of whom are to decide whether the cir- 
cumstances alleged are proved to have rxtually existed ; the 
former, how far they extend to take away or mitigate the 
guilt* For all homicide is presumed to be malicious^ until 
the contrary appeareth upon evidenced 

The punishment of murder^ and that of manslaughter, 
were formerly one and the same i both having the benefit of 
clergy ; so that none but unlearned jiersons, who least knew 
the guilt of it, were put to death for this enormous crime". 
But now, by several statutes ", the benefit of clergy is taken 
away from murderers through malice prepense, their abet^ 
tors, procurers, and counsellors. In atrocious cases, it was 
(requently usual for the court to direct the murderer, after 
execution, to be hung upon a gibbet in chains near the place 
[ S02 3 where the fact was committed ; but this was no part of the 
legal judgment ; and the like is still sometimes practised in 
(he case of notorious thieves* This being quite contrary to 



I 1 Hia. P. C. 4§ff, 
* Foit,2SS. 



■ 1 II»L RC,450. 
* S5H«fR.V!lL c. L lEdw.VI. 
c*l3. 4&5Pt].ftM. cA, 
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the express command of the mosaical law% seems to have 
been borrowed from the civil law : which besides the terror 
of the example, gives also another reason for this practice, 
xnz. that it b a comfortable sight to the relations and friends 
of the deceaseds But now in England, it is enacted by 
statute 25 Geo. 11. c. 37. that the judge, before whom any 
person is found guilty of wilful murder shall pronounce sen- 
tence immediately after conviction, unless he sees cause to 
postpone it; and shall, in passing sentence, direct him to 
be executed on the next day but one, (unless the same shall 
be Sunday, and then on the Monday following,) and. that his 
body be delivered to the surgeons to be dissected and ana- 
tomized^: and that the judge may direct his body to be 
afterwards hung in chains, but in no wise to be buried without 
dissection. And, during the short but awful interval between 
sentence and execution, the prisoner shall be kept alone, 
and sustwied with only bread and water. But a power is 
allowed to the judge, upon good and sufficient cause, to res- 
pite the execution, and relax the other restraints of this act. 

Br the Roman law, parricide^ or the murder of one's 
parents or children, was punished in a much severer manner 
than any other kind of homicide. After being scourged, the 
delinquents were sewed up in a leathern sack, with a live 
dog, a cock, a viper, and an ape, and so cast into the sea ^ 
Solon, it is true, in his laws, made none against parricide ; 
apprehending it impossible that any one should be guilty of 
so unnatural a barbarity '. And die Persians, according to 
Herodotus, entertained the same notion, when they adjudged 
all persons who killed their reputed parents to be [supposi- 
titious or] bastards. (24) And, upon some such reason as this, 
we must account for the omission of tm exemplary punishment [ f 03 ] 

* ■< Hii bodj shall not remain all ** tU, et conspeciu deterreaniur otf, e» 

« night upon the tree, but thou shalt in « tolaiio mt cognatit interempiorum 

** anj wise bury him that day, for he " eodem loco poena reddUa, in quo la^ 

" that is hanged is accursed of God, •• tronet homkidia Jedueni" F/.^4 
*« thaCthj landbe not defiled." Deut 19.28. § 15. /^\ 

x«L SS. 1 Fost. 107. 

^ ** Famo§os latronet^ m his locit, ubi ^ Ff* 41. 9. 9. ^ 

" gmtioli turUfjf^rcaJigendot placuUt • Cic pro S. Rotcio, § 25. 

(24) See CUo. c. 157. 




203 



PUBLIC 



Book IV, 



for this crime in our English laws ; which treat it no other- 
wise than as simple murder, unless the child was also tlie 
servant of his parent *- (25) 



For J though the breach of natural relation is unobserved, 
yet tlie breach of civil or ecclesiastical connections, when 
coupled with murder, denominates it a new ofience, no less 
than a species of tr^ison, called parva pjoditio^ or petit irea^ 
son: which however is nothing else but an aggravated de- 
gree of murder ''; although on account of the violation of 
private allegiance, it is stigmatized as an inferior species of 
treason "* And thus, in the antieut Gothic constitution^ we 
find the breach both of natural and civil relations ranked 
in the same class with crimes against the state and the so- 
vereign *, 

Petit treason^ according to the statute 25 Edw.IIL c. 2*, 
may happen three ways ; by a ser\*ant killuig his master (26), 
a wife her husband, or an ecclesiastical person (either secular 
or regular) his superior^ to whom he owes faitli and obedi- 
ence. A servant who kills his master, whom he has left, 
upon a grudge conceived against him during his service, h 
guilty of petit treason : for the traiterous intention was hatched 
while the relation subsisted between them ; and this is only 
an execution of that intention *• So if a wife be divorced a 



» Fost^, 107. 334. 336. 

^ Seepa^.T5. 

* " Ommum grttmMfima centeiut m, 
** Jht^a at meeUt in palriam^ auh^Hi m 
" rt^etitf Mbav in parvrUcst marUii m 



*' tninoit avt etmm at homine in mwnS 
** iptum*'* Slietnh* dc Jure Goih, 1*3* 

* t Hiwiu P.C e.dS< « 4* 1 H«L 
F.C*38a 



(25) By the French law, parricide includci the murder of adoptirc as 
well as naturs] parenis, and all legitimate relstivet in the lineal ascent : no 
dfcumstiinces are allowed to reduce it to excusable homicide, and iu punUh* 
ment h attended with cerutin peculiar solemaitJM, The prisoner h brought 
U> t\m place of execution in hifi under*gamient, borcfooted^ and his head 
covered with a black veil ; he Hand* exposed on a scaffold^ while an officer 
rcttdi aloud to the people his senicnce : hh rifht hand h then cut off, m\d 
he is inmiediateljf executed. Code Penal^ Ut. i. e. K s. U. liv.iiu lit* a. 
s. 299. 323, 

(ff6) Which lenn iDcludes hn fnbtren^ if there be no master, and alto 
his master^ wife, Emsf* P. C* c.t. k 99. 
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mensa et thoroj still the vinculum matrimonii subsists ; and if 
she kills such divorced husband, she is a traiteress ^. And a 
clergyman is understood to owe canonical obedience to the 
bishop who ordained him, to him in whose diocese he is be- 
neficed, and also to the metropolitan of such suffragan or 
diocesan bishop : and therefore to kill any of these is petit 
treason '• As to the rest, whatever has been said, or remains 
to be observed hereafter, with respect to wilful murder, is also 
applicable to the crime of petit treason, which is no other than 
murder in its most odious degree : except that the trial shall [ 204 ] 
be as in cases of high treason, before the improvements therein 
made by the statutes of William III. ^ But a person indicted 
of petit treason may be acquitted thereof, and found guilty of 
manslaughter or murder^: and in such case it should seem 
that two witnesses are not necessary, as in case of petit trea* 
son they are. Which crime is also distinguished from mur- 
der in its punishment. 

The pumshment of petit treason, in a man, is to be drawn 
and hanged, and in a woman to be drawn and burnt ^ : the 
idea of which latter punishment seems to have been handed 
down to us by the laws of the antient Druids, which con- 
demned a woman to be burnt for murdering her husband ^ \ 
and it is now the usual punishment for all sorts of treasons 
committed by those of the female sex *. (27) Persons guilty 
of petit treason were first debarred the benefit of clergy, by 
statute 12Hen.VIL c.7. which has been since extended to 
their aiders, abettors, and counsellors, by statues 23 Hen. VIII. 
c.l.and4&5P.&M. c.4. 

y 1 HaLP.CSSl. < 1 Hal. P.C.S82. 3 Inst 211. 

' Ibid. " Ctttar de beU, GaU. 1,6, c.l9. 

• Post. 337. ' See peg. 93. 

^ Potter, 106. I Hal. P.C. 378. 
SHia.P.C. 184% 

(27) By the 5.0 G.J. c.48. the punishment of women for petit-treason is 
altered; th^ are now to be drawn to the place of execution, and there 
hanged by the neck. They are also made subject to the further penalties 
and proYiflioBs of the 25 G. 2. c.37. (See ante, p. 202.) 
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CHAPTER THE FIFTEENTH. 

OP OFFENCES against the PERSONS 
OF INDIVIDUALS. 



ITAVING in the preceding chapter considered the prin- 
cipal crime^ or public wrong, that cmi be committed 
against a private subject, nanielyj by destroying his Jife; I 
proceed now to enquire into such other crimes and misde^ 
tnesnorsy as more peculiarly affect the security of his person, 
while living,. 

Of these some are felonious, and in tlieir nature capital ; 
others are simple misdemesnors, and punishable with a lighter 
animadversion. Of the felonies the first is that of mayhem* 

h Mayhem, ma^hemmm^ was in part considered in the 
preceding volume*, as a civil injury: but it is also looked 
upon in a criminal light by the lawj being an atrocious breach 
of the king's peace, and an offence tending to deprive him 
of the aid and assistance of his subjects. For mayhem is pro- 
perly defined to be, as we may remember, tJie violenlly de- 
pridng anoUier of the use of such of his members as may 
render him the less able in figliting, either to defend himself, 
or to annoy his adversary**. And therefore the cutting off, 
or disabling, or weakening a man's hand or finger, or striking 
out his eye or foretooth, or depriving him of those parts, the 
lose of which in all animals abates their courage^ are held to 
be mayhems- But the cutting off his ear, or nose, or the * 
like, are not held to be mayhems at common law ; becauie 
they do not weaken but only disfigure him. 

* Se« Vol IlL p«( Ul. t Bm. LL ciS. 1 Hiwk.P.C cSS, 1 1 
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By the antient law of England he tbat maimed any man, 
wlteFeby he lost any part of his bodyi was sentenced to lose 
the like part ; memln'um pro niembro ^ : which is still the law 
in Sweden ^, But this went afterwards out of use : partly 
because the law of retaliation, as was formerly shewn*, is at 
best an inadequate rule of punishment; and partly because 
upon a repetition of the offence the punishment could not be 
repeated. So that, by the common lawj as it for a long time 
stood, mayhem was only punishable with fine and imprison- 
ment ^j unless perhaps the offence of mayhem by castration, 
which all our old writers held to be felony ; " et sequitur 
*' aliqimndo ]x>ena capita lis^ aiiquando perpetuum edilfum^ aim 
" omniwu bonot^m ademptione ^/' And this, although the 
mayhem was committed upon the highest provocij.tion *** (1) 



But subsequent statutes have put the crkne and punish- 
ment of mayhem more out of doubt. For first, by statute 
5 Hen. IV. c, 5. to remedy a mischief that then prevailed, of 
beating, wounding, or robbing a man, and then cutting out 
his tongue, or putting out his ei/e^^ to prevent him from being 
an evidence against them, this offence is declared to be felony, 
if done of malice prepense ; that is, as sir Edward Coke * ex- 
plains it, voluntarily, and of set purpose, though done upon 
a sudden occasion. Next, in order of time, is the statute 
37 Hen.VIIL Ci6* which directs, that if a man shall malici- 



^ 3 InttllS.^Afes* n ta pieynie »oU 
fiuie dejtmme qu'av^a toila a home $et 
wiambres, tfdiei case jterdra kjeme tti une 
meyrt pnrJug^mtrUf come k itiemhre dtiunt 
tie avem trtspQue* ( B rit. c . 25. J 

^ Stiernhook ds jure Sueon, LS. i.5^ 

^ 1 Hawk, PX* c.SS, §S. 

i Brael* 1. 3, IT. 2, c, 23. 

b Sir Edward Coke (3 Iiiit.6S,) has 



tranwribed arccqrd of Ilenrj the thlrd*i 
little, {ClauM, IS Men. IIL m. 9.}by 
which a genileman of SomerseLsliire 
and hi a wife appi^ar to bavc been ap* 
prehended aud committed to ptaon^ 
iMing indicted fur dealing tbui witb 
Jahn the tnonk, who wai caught in 
adulter^ with the wifi^* 
^ 3 lDat.6S. 



(1) By the Frenth law, this species of niayhem is punished with hnrd 
labour for life, or by death, where the party so moimed dies in consequence 
within forty days. If, however, the act of violence ha* been provoked by 
and imniediately follows upon some gross outrage to chastity and modestyi 
it ilnks down to an excusable wounding or homicide, as the caie may be, 
and is then punished with an impriioiiuient of from one to five years. Code 
Penal, L iii* t. s. i,Ji€.S9J,32€. 
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ouslj and unlawfully cut off the ear of any of the klng^g sub- 
jects, he shall not only forfeit treble damages to the party 
grieved, to be recovered by action of trespass at common law, 
as a civil satisfaction ; but also 10/. by way of fine to the king, 
which was his criminal amercement. The last statute, but by 
far the most severe and effectual of all, is that of 22 Sl 23 Car, II, 
c» L, called the Coventry act ; being occasioned by an assault 
OQ sir John Coventry in tlie street^ and slitting his nose, in 
revenge (as was supposed) for some obnoxious words uttered 
by him in paHiamenL By tliis statute it is tmacted, that if 
any person shall of malice aforethought, and by lying in wait^ 
unlawfully cut out or disable the tongue, put out an eye, slit 
the nose, cut off a nose or Up, or cut off or disable any limb 
or member of any other person, with intent to maim or to dis* 
figure him ; such person, his counsellors, aiders, and abettors, 
shall be guilty of felony without benefit of clergy ^* (*i) 



^ Oit this statute Mr. Coke, a gentle. 
num of Suiblk, and od« Wcxtdbumi a 
labourer! y*^t^ ladicted in 1732; Coke 
for liirlng and abeUing Woodbtirn, 
and Woodbitfn for tbc hciuaI fact of 
flitting the nose of Mr. Criipe, Coke's 
brother^m^Jaw. The cB5^e wo* some* 
vrbal singular. Hie murder of Crispe 
was intendcdj and he wa* left for dead, 
being tsTTibly liacked and disfigured 
with a btidge-bill i but be recovered. 
Now the bttre inteiit to murder b no 
felooy I but to disfigure with an Intent 
to disfigure^ ia made to by this statuie ; 
on wluch tlioy were iberefofe indicted. 
And Coke, who wib » disgrace to the 
profe^ion of the law, had the cffVoii* 
tery to rest hit defence upon this point, 
that the asault was not committed 



with an intcnl to diiAgure, but witli 
mx\. intent to murder^ and therefore 
not within ttie atatute. But the court 
held I that tf a man attacks aaother to 
tnurder him wiih such an instrument 
f& a hedge-bill 1 which cAnnot but en« 
d4nger the dis6guring him ; and iu 
iticb attack bappeDa not to kill| but 
only to dis^gure him ; he may be in^ 
dieted on thifl ftUtute % and tt ahall b« 
left to the jury whether it were not a 
design to murder by disfiguring, and 
consequently a malidoui latent lo dii- 
Bgure aa well as to murder* According- 
jy the jury found them guilty of fruch 
previous intent to di^^r^ , in ordcf to 
effect their principal siUent to nmrder* 
and they wen> boih condemned and 
executed. (SUte TrtaU, VI. SI 2,} 



(S) Tbo wordi ^ maUce nfor^tthought" in this rtatute do not require m 
malice directed ngntn&t any particular individual, or the indiddiml who 
suffer* by it. If the malice be conceived again&t oil who may happeei to 
fell within the scope of the perpetrator's design, the partioilar misehier 
done will connect itself with the general malignant intent^ and the statute 
^U besQtbded. So again, if the blow be intended to maim A, and by 
■oeident mahn B> the party is equally within its reach. This ij upon the 
gttierai pnnrtplea of constnictioo in the criminal law. 

With regard to the words *' lying in wait," it is not nece«ai^ that rhe 
pir^ thcmld haf« planted himidf in ambmh, and efecied the miicfaief by 

nulling 
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Thus mudi for the felony of mayhem : to which may b^ 
added the offence of wilfully and maliciously shooting at any 
person in any dwelling-house or other place ; an offence, of 
which the probable consequence may be either kilUng or 
maiming him. This, though no such evil consequence en- 
sues, is made felony without benefit of clergy. by statute [ 208 1 
9Greo.I. C.22., and thereupon one Arnold was convicted in 
1723 for shooting at lord Onslow; but, being half a madman, 
was never executed, but confined in prison, where he died 
about thir^ years after. (3) 

II. The second offence, more immediately affectmg the 
personal security of individuals, relates to the female part of 
his majesty's subjects ; being that of their forcible abduction 
and marriage ! which is vulgarly called stealing an heiress. For 
by statute 3 Hen. VII. c.2., it is enacted, that if any person 
shall for lucre take any woman, being maid, widow, or wife, 
and having substance either in goods or lands, or being heir 
apparent to her ancestors, contrary to her will ; and afterwards 
she be married to such misdoer, or by his consent to another, 
or defiled ; such person, his procurers and abettors, and such 
as knowingly receive such women, shall be deemed principal 
felons : and by statute 39 Eliz. c.9., the benefit of clergy is 
taken away from all such felons, who shall be principals, pro- 
curers, or accessories before the fisict. (4<) 

rushing from it ; it is enough if there be a formed intention to maim, and 
a convenient opportunity sought and deliberately taken of doing the 
injury. 

Lastly, the word '' slit** will be satisfied by a transverse, as well as h 
perpendicular cut of the nose; any division of the flesh or gristle of the 
nose, in whatever form or direction, is sufficient. East's PI. C. cvit s.ff. 

(3) The same construction has prevailed with regard to this statute, 
which is speciaUy enacted relative to the 43 G.5. c.58.(see ante, p. 196. n.80.) 
To bring a case within it, there must have been such malice that if death 
had ensued it would have been murder. And though it is not necessary 
that any evil consequence should actually ensue from the shooting, yet 
there must have been a possibility of it; the gun or other instrument must 
have been loaded, and it must have been levelled at the party ; so that where 
the prisoner imagined the party was gone in one direction, and fired ao^ 
cordingly, whereas in truth he had escaped in the opposite, the court 
directed an ac^ttaL East's P. C. cviii. s. 6. 

(4) This is repealed by the 1 G. 4. c. 1 15., and the punishment of trans- 
portation for life, or for term of years sot less than seven, or of imprisoi^ 

ment 
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In the construction of this statute it hath been determined^ 
K That the intiictment must allege that the taking was for 
lucre, for such are the words of the statute'. 2. In order to 
shew this, it must appear that the woman has subslance either 
real or personal, or is an heir apparent "^^ 3. It must appear 
that she was taken away against her will, 4, It must also 
appear, that she was afterwards married, or defiled. And 
though possibly the marriage or defilement might be by her 
subsequent consent, being won thereunto by flatteries after 
the taking, yet this is felony, if die first taking were against 
her will" : and so vice versaf if the woman be originally taken 
away with her own consent, yet if she afterwards refuse to 
continue with tlie offentler, and be forced against her will, she 
may from that time as properly be said to be taken against her 
[ 209 J ^iij^ ng jf gj|(, never had given any consent at all ; for till the 
force was put upon her, she was in her own power ". It is 
held that a woman, tlius taken away and manri^, may be 
sworn and give evidence against the offender, though he is 
her husband de Jado / contrary to the general rule of law ; 
beoiuse he is no husband de Jure, in case the actual mar- 
riage was also against her will K In cases indeed where the 
actual marriage is good, by the consent of the inveigfecl 
woman obtained after her forcible abduciion, sir Matthew 
Hale seems to question how far her evidence should l>e al- 
lowed : but other authorities "^ seem to agree^ that it should 
even then be admitted; esteeming it absurd, that the offender 
should thus take advantage of his own wrong, and that the 
very act of marriage, which is a principal ingredient of his 
crime, should (by a forced construction of law) be made use 
of to stop the mouth of the most material mtness against 
him. (5) 



"* 1 H*l, Pp C. 660, I Hmwk. P.C 
c. 41. 5 4. 

" 1 tULPX. e$0. 



f t HaL P.Cfi^L 
I Cro,C«r.4aa. 9 Ktb. 193. S{at« 
TiiiU, V,455. 



inent with or wiiliout hiird labour for Any term aot exceeding Kven yean, 
fub«tituted 

(5) It wfnild be laTe^ perhftpt, to put the campeteacy of tbe woman ii 
a witnai ^galiiit bcr huibond on ibe pnnciple now lettled, that thii ii ■ 
pM^ootl injury coftimitted by the butbond agaiait bcr, aad that in all fuch 
ciMi the injured party k an admbiiblt wftacN. 
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Ah inferior degree of the same kind of offence, but not 
attended with force, is punished by the statu tc 4 & 5 Ph* & 
Mar- C.8- which enacts that if any person, above the age of 
fourteen, unlawfully shall convey or take away any woman 
child unmart*iedj (which is held '^ to extend to bastards as well 
as to legitimate children,) within the age of sixteen years, 
from the possession and against the will of the father, mother, 
guardians, or governors, he shall be imprisoned two years, or 
fined at the discretion of the justices ; and if he deflowers 
such maid or woman child, or without the consent of parents, 
contracts matrimony with her, he shall be imprisoned five 
years, or fined at the discretion of the justices, and she shall 
forfeit all her lands to her next of kin, during the life of her 
said husband* So tliat as these stolen marriages, under the 
age of sixteen, were iisually upon mercenary views, this act, 
besides punishing the seducer, wisely removed the temptation. 
But this latter part of the act is now rendered almost useless, 
by provisions of a very different kind, which make the mar- [^210] 
riage totally void*, in the statute 26 Geo, II. c, 33, (6) 



III, A THIRD ojlfenc^ against the female part also of his 
majesty's subjects, but attended with greater aggravations 
than that of forcible marriage, is the crime of ro/v, raptm 
muliemmy or die carnal knowledge of a woman forcibly and 



' Stn^liet. 



Se« Vol L pASl^^c- 



Upon the general principle lliat ihe complete crime must be proved in 
the county iu which the trial %aks& place, it b settled that if a woman be 
forcibly taken in one county ^ and afterward!; go voluntarily into another 
county^ and be there married or defiled with her own consent, the fiict ifi 
indictable In neither^ for in neither h there both a forcible taking and subse^ 
quent marriage or defilement. But if the force continued upon her at all into 
the county in which she was married op defiled, the offence will be com- 
plete, and triable there. 1 East's P. C. c*xi. s.^. 1 RnsselL C.L, 821,, where 
there is a full report of the case of the Gordons, which turned on thi^ 
point. 

(6) By the 4G»4. c. 76* (the present marriage act)^ such b marriage 
would not be void ; but means are pointed out by way of information in 
the courts of ctiancery or exchequer to secure the property under an order 
of those courts, for the benefit of the innocent party or the issue of the 
marriage f and all agreements or settlements entered into by the parties in 
relation to such marrioge, which are contrary to turh order, ore made sb- 
ftolut«ly void. 
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agtiiiist her wllL This^ by llic Jewish law*i wus piinkheit 
with death, in case the damsel was betrothed to another man i 
and in c&sc t»he was not betrothed, then a heavy tine of fifty { 
aliekeb was to be paid to the dajnsers father, and she was tai 
be the wife of the ravisher all the days of his life ; withouH 
that power of divorce, which was in general permitted by thi 
mosaic law* 



[ 211 



The civil lawu punishes the cnme of ravj^hment witf#( 
deatli and confiscation of goods : under which it includes 
both the offence of forcible abduction, or taking away a 
woman from her friends, of wliich we lost spoke : and also 
the present offence of forcibly dishononring them ; either of 
which without the other, is in that law sufficient to constitute 
a capital crime* Also the steaUng away a woman from her 
parents or guardians, and debauching her, is equally penal by , 
the emperor's edict, whether she consent or is forced : ** sive 
" volentibm^ sive noktitibus mulieribtiSf tale /adnm J'uetit per^i 
** petrattmu'* And thisj in order to take away from womei|| 
every opportunity of offending in this way* whom die 
Roman law supposes never to go astray, without tlie seduc* 
tion and arts of the other sex : and therefore, by restraining 
and making so highly penal the solicitations of the men, 
they meant to secure effectually the honour of the womea* 
" Si etiim ipsi rapiores metu^ vei atrocitate poetiae^ ah hu/usmodi 
^^Jaeinore se te^nperavejiftty miUi mulien\ sive tH)it*fiiif Sive 
" noientt\ peccaudi locus reUnqmtttr ; tjuia hoc ipsvm velle i 
** lienm^ ab imtdUs neqmsumi homttm^ qui meditatw^ rapimrm^ 1 
] '* indutitur. Nini elenim earn sidiciiaveriiy nisi odiosis ariibinX 
*' eireunivetmiti non faciei earn viiU in iatUum tkdecus u$e\ 
** proderc" But our English 1 aw does not entertain quite 
such sublime ideas of the lionour of either sex, as to lay the 
blame of a mutual fault ujKin one of tlie transgressors only : 
and therefore makes it a nec^sary ingredient in the crime of i 
rape, that it must be against the woman's wilL 

Rapb was punislied by the Saxon laws, particularly those ; 
of king Athelstan "^ with death : which was also agreeable to 
tbe old Gotlaic or Scaudiuavian constitution \ But this wm 



* Dent. viii. 25* 
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afterwai-ds thougUt too hard : and in its stead another severe, 
but not capital punishment wns inflict^ by William the Con- 
quer ar ; viz. castration^ and loss of eyes ^ ; which continued 
till after Bracton wrote, in the reign of Henry the third. 
But in order to prevent malicious aecusaUonSf it was tlien 
the lawj (and, it seems, still continues to be so in aj^peals of 
rape \) that the woman should immediately after, *^ dum recem 
^^ Jueiit JHcUeficimti^" go to the next town, and there make 
discovery to some credible persons of the injui'y she has suf- 
fered : and afterward should acquaint the high constable of 
the hundred^ the coroners, and the sheriff with the outrage =. 
This seems to correspond in some degree with the laws of 
Scotland and Arragon \ which requires that complaint must 
he made within twenty-four hours: though afterwards by 
statute Westm. I, clS* the time of Umitation in England was 
extended to forty days. At present there is no time of limita- 
tion fixed : for, as it is usually now punished by indictment 
at the suit of the king^ the maxim of law takes place, that 
ntdlum tanptts occurrit regi : but tlie jury will rarely give 
credit to a stale complaint. During the former period also it 
was held for kw^ that the woman (by consent of the judge 
and her parents) might redeem die offender fi*om the exe- 
cution of his sentence, by acceptmg him for her husban<l ; 
if he also was wiUing to agree to the exchangei but not 
otherwise. 



Iv the 3 Edw.L by the statute Westm. L cl3< the punish- 
ment of rape was much mitigated: the offence itself of ravish- [ 212 1 
ing a damsel within age, (that is, fwdve years old,) either with 
her consent or without, or of any other woman agDinst her 
will, bemg reduced to a trespass, if not prosecuted by appeal 
within forty days, and subjecting the offender only to two 
years* imprisonment, and a fine at the king's will. But this 
lenity being productive of the most terrible consequences, it 
wm in ten years afterwards, laEdw.L^ found necessary to 



r LL. GuiL Coftpt, cA9, [7) 

» I HmI, P.C632. 

■ G\m* U4. C.6. Bract, /.3. c.2S. 



^ G Ian. M 4 * c» 6- Bmcti i, 3» c* 28- 



(7) The ejrpression in the original h %imp]y Jor/mt ad k$ ntembrct, /^k 
f^U membra *ua. Nothing is ^id of the eyei* Wiik. 222, 
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make the offence of forcible rape felony by statute West* 2* \ 
C.34, And by statute ISEliz. c.7. it b made felony without 
benefit of clergy ; as is also the abominable wickedness of 
carnally knowing and abusing any woman child imder the 
age of ten years ; in which case the consent or non-consent is 
immaterial, as by reason of her tender years she is incapable 
of judgment and discretion. Sir Matthew Hale is indeed of 
opinion that such profligate actions committed on an infant 
under the age of lwelx?e years, the age of female discretion by 
the common law, either with or without consent, amount to 
rape and felony i as well since as before the statute of queen 
Elizabeth ** : but that law has in general been held only to 
eKtend to infants under ten .* tliough it should seem that 
damsels between ten and twelve are still under the protection 
of the statute Westm* 1- the law with respect to their 
seduction not having been altered by either of tlie subsequent 
statutes. 



A MALE infant, under the age of fourteen years, is pre- 
sumed b}^ law incapable to commit a rape, and therefore it 
seems cannot be found guilty of it. For thuugli in other felo- 
nies malitia mppiet aetateni^ as has in some cases been shewn ; 
yet, as to this particular species of felony, the law supposes 
an imbecility of body as well as mind % 

The civil law seems to suppose a prostitute or «x>mmoii 
harlot in capable of any injuries of this kind ' : not allowing 
{_ 21 S 3 any punishment for violating the chastity of her, who hath 
indeed no chastity at all, or at least hath no regard to it» But 
tlie law of England does not judge so Imrdly of offenders, as 
to cut off all opportunity of retreat even from common strum- 
pets, and to treat them as never capable of amendment It 
therefore holds it to be felony to force even a concubine or 
harlot ; because the woman may have forsaken that unlawful 
course of life*: for, as Bracton well observes ^ *'e^i mere^ 
** /njT Juerii anfCf tunc non Jmi meretrix^ aim nequitiae ejus 
** reclammtdo €ofU€fitire noiuit*** (8) 
"" I tUL p.c.mu > 1 Hal. P. a 62% 1 ii««k P. a , 

* IHd. cAU § 7. 

* Cbi£,J», 9, »S* igr. 47. 2, S»* ** /- 3, f- 27. 
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As to the iimteriat fucts reqtiisite to be given in evidence 
and proved upon an indictment of rape^ they are of such a 
naturcj that though necessary to be known and settled^ for 
the conviction of the guilty and preservation of the innocant, 
and therefore to be found in such criminal treatises as dis- 
course of these matters hi detailj yet they are highly ini proper 
to be publicly discussed) except only in a court of justice. I 
shall therefore merely add upon this head a few remarks 
from sir Matthew Hale ; with regard to tlie competency 
and credibility of witnesses ; which may, salvo pudore^ be 
considered. 

And, first, the party ravished may give evidence upon oath, 
and is in law a competent witness i but the credibility of her 
testimony^ and how far forth she is to be believed, must be 
left to the jury upon the circumstances of fact that concur in 
that testimony. For instance: if the witness be of good fame; 
if she presently discovered the offence, and made search for 
the offender ; if the party &ccusetl Hed for it : these and the 
like are concurrhig circumstances which give greater proba- 
bility to her evidence. But, on the other side, if she be of evil 
fame, and stand unsupported by others \ if she concealed the 
injury for any considerable lime after she had opportunity to 
complain ; if the place, where tlie fact was alleged to be com- 
mitted, was where it was possible she might have been heard^ 
and she made no outcry; these and the like circumstances [ 2H J" 
carry a strong, but not conclusive, presumption that her testi- 
mony IS Imlse or feigned. 



puriishnient m proportion to the character of tlie party ravi&hecL After 
stating generally the punish men t» as mcntioneti in the text, he goes on thus : 
Nm aulcm sequUttr hujusmodi patia dc qu^ibel/wtnMj ikei vi opprivtniur, 
Seqmtur lamen alia gram rt grsmar^ terundmn qnod/uerit nupla^ txliM^m 
honcMt^ vivenif ian^timonioik^ vei alia matrmia* Itan concuitina fegitiima 
vei alia qa^stttm facicm Hn^ dcicctu quidew pertonarum^ quoM qitidtm omnet 
debet res izAcri pjvpter pacem iuantt ^ed iic?n erii de qidUbetparpa^'na^ Olim 
*iuidem cajTHpt&ret mrginiiaiit et ceuHtttth v^pendvbmdur^ 4' eorum fauloreg^ 
^tim race Udet ob htymiddii crimhtE voj^m cjttenlf ct fna^tm^ eum pirginkss ct 
€€utUm rcstitm non pm^uni ; modernii ianten temponbm rdiier ohjien^tuTf 
ijuad pro corrupiitme mrginu muitlmUur rne»dtrt$f td prwdictmi ri/^ ei de aliu 
tetfuiiut' alia gravis pmna corfporrdu^ at'd tafficn tine atfussione vUi^ vt wrrwi- 
Brorum. Bract- U iii* c, 27, f. H7. 
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MoHEQVER, if the rape be charged to be committetl on an 
infitnt under twelve years of age, she may still be a competent 
witness, if she liath sense and understanding to know the 
nature and obligations of an oath ; or even to be sensible of 
the wickedness of telling a deliberate lie. Nay, ihough she 
hatli notj it is thought by sir MatUiew Hale' that she ouglit 
to be heard without oatli, to give tlie court information ; and 
others have held, that what the child told her mother, or other 
relations^ may be given in evidence, since the nature of the 
caiie admits frequently of no better proof. But it is now set- 
lied, [Brazier's case, before tlie twelve judges, R 19 Geo J IL] 
that no hearsay evidence can l^ given of the declamtJons of a 
child who hath not capacity to be sworn , nor can such child 
be examined in couil without oath : and that there is no 
determinate age, at which the oath of a child ought either to 
be admitted or rejected. (9) Yet, where the evidence of 
children is admitted, it is much to be wished, in order to 

» I H«!. P,C. 634, 



(9) Theto are now the estat>li«bed rulcfi in alt rft»e&, crinjinai as wdJ m 
civil, and whether the prisoner is tried for a capital odbncci or for one of 
an inferior nutiirc. When the chDtl hm appeared not suflidently to under- 
stand the nature and obligation of an oath, judges have often thought It 
necessary for the purpose of justice to put off" the trial of the prisoneTj 
directing that the child in the mean time iibould be property instrucied. 
PhilL L. of Evidence, 1, p* 20, 5th ed, 

8ir M* Hale reasons upon it tts the established practice^ with which be 
found no fault, to hear upon oath the statement by the mother or other 
relations of the child's complaint to them recently after the fact; and 
ntions correctly, that k is better for the court to hear that from the child 
berKlf, than to receive it at second hand from them. The present prac* 
tice is utidoubtedlj more wise, because the incoDvemence of oceasio&aljy 
tufiering a ruffian to cseape uppunished is not to be weighed against the 
preservation of the grand principle thai no evidence shaU be received but 
Dpon oath. Yet it may well be i|uestioiied» whether the purposes of justice 
mm upon the whole answered by the practice of |>ostponing the trial for 
the instruction of the witness ; in the interval between two circuits the 
ttaadi a i^ance of being instructed in more senses than one» and eren if 
ittiw^Qunded by the Lfei-t'inientioned persons^ the memciiy of a child so 
jooaii or io ignorant as not to know the nature of an oath, is too prec^ 
riou* n thing f<i place the life of a man at its disposal, after an iolcrvalr 
perhaps, of twelve months from the period of which the wittMis b to sfMalu 
Bfmef% ^Mti h to iiy found nipoftcd in I Leacb, Cr. C. 199. J Eut» Pl.C. 
ex. ft. 5. 
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render their evidence credible, that there should be some 
concurrent testimony of time, place, and circumstances, in 
order to nmke out tlie fact; and that the conviction ahould 
not be gi-oLinded singly on tlie unsupported accusation of an 
infant under years of discretion. There may be therefore, in 
many cases of diis nature, witnesses who are competent, that 
is, who may be admitted to be Iieard ; and yet, after being 
heard, may prove not to be credible, or such as the jury is 
bound to believe. For one excellence of the trial by jury is, 
thiit tlie jury ai'e triers of the credit of the witnesses, as well ' 
as of the truth of the fact. 

** It is true, says this learned judge % that rape is a most [ 215 ] 
** detestable crime, and therefore ought severely and irnpar- 
** tially to be punished with death ; but it must l>e remembered 
'* that it is an accusation e^asily to be made, and hard to be 
** proved, and harder to be defendeil by die party accused^ 
** though never so innocenL" He then relates two very ex- 
traordinary cases of malicious prosecution for this crime, that 
had happeued within his own observation ; and concludes 
thus ; " I mention these instances^ that we may be the more 
** cautious upon trials of offences of this nature, wherein the 
** court and jury may with so much ease be imposed upon, 
** without great care and vigilance ; the heinousness of the 
** offence many limes transporting the judge and jury with so 
*' much indignation, that they arc overhastily carried to the 
" conviction of the person accusetl thereof, by the confident 
** testimony sometimes of malicious and false witnesses," 

IV, What has been here obser\'ed, especially with regard 
to tlu* manner of proofs which ought to be the more clear in 
proportion as the crime is the more detestable, may be applied 
to another offence, of a still deeper malignity ; tlie infamous 
erimt^ agahisi natnrcj committed either with man or beast. A 
crime which ought to be strictly and impartially proved, and 
then as strictly ajid impartially punished. But it is an offence 
of so dark a miture, so easily charged, and tlie negative $0 
thfficult to be proved, tliat the accusation should be clearly 
made out: for, if false, it deserves a punishment inferior only 
to that of the crime itself. 

k I Hd. rX. 6S5. 
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I WILL not act £0 di^mgreeable a part to my readers as well 
as myself^ as to dwell any longier upon a siibject, the very 
mention of which is a disgrace to human nature- It will be 
more eligible to imitate in this respect the delicacy of our 
English law, which treats it, in its very indict men ts» as a crime 
not fit to be named ; ^^peccaium iUnd horrtbile^ inter ckrisiianos 
'^ Jian 7iQminandum ^/* (ID) A taciturnity observed likewise 
by the edict of Constantius and Constans ^ ; ** tibi sceim est id, 
" quod non prqficit scire, Jubemm insurgere leges, armari Jura 
** gladio tdtotr^ id exquisitis jyoenis std^dantur infames^ qiU sunt, 
** vei qui Jiduri mnt rci'^ Which leads me to add a word 
concerning it's punishment. 



Tins the voice of nature and of reason, and the express 
law of God"*, determined to be capitaK Of which we have 
a signal instance, long before the Jewish dispensation, by the 
destructioti of two cities by fire from heaven : so that this is 
an universal, not merely a provincial, precept* And our an* 
tient law in some degree imitated this punbhment, by com- 
manding such miscreants to be burnt to death**; though 
Fletii" says, they should be buried alive ; either of which 
punisliments was indiflTerently used for this crime among the 
antient Goths. ^ But now the general punishment of alt 
felonies b the same, namely, by hanging; and this offence 
{being in the times of pojiery only sul>ject to ecclesiastical 
censures) was made felony without benefit of clergy by 
statute 25Hen,VnL c.6- revived and confirmed by SELijs. 
c. 17. And the rule of law herein is, that if both are arrivetl 
at years of discretion, agentes et conseniienies pari poena 
pieciafUun*^ 

These are all the felonious offences more immediately 
against the personal security of the subject. The inferior 



* Se« in Rm. Part, 50 Edw.III. 
a*SS' • com^laiiit, thAt a Lombmrd did 
TOOiaait the tin, '« that was not to be 
" ninwd.'* fl2 R^p. 370 



■ Britt. f. 9. 

f StJ^d. d^Jum Okk. /; S* r. 3. 
- 3 Init* i9. 



(10) Tbe iMsit iicriod qT Ibi^ indictJiieDl ttiway^ amam the ofiencc. 
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ofiences, or misdemesnors, that fall under this head^ are assauUSf 
batierie&f womiding^ false imprisonmeni^ and kidmipping, 

V. VL VI ft With regard to the nature of the three first 
of these offences in genera], I have nothing further to add to 
what has ahready been observed in the preceding book of these 
Commentaries*^; when we considered them as private wrongs^ 
or civil injuries, for which a satisfaction or remedy is given to 
the party aggrieved- Butj taken in a public light as a breach 
of the king's peace, an affront to his government, and a 
damage done to his subjects, they are also indictable and 
punbhable with fines and imprisonment ; or with other igno- 
minious corporal penalties^ where they are committed with 
any very atrocious design.' As In case of an assault with an 
intent to murder, or with an intent to commit either of the 
crimes last spoken of; for which intentional assaults, in the [217 
two last cases, indictments are much more usual than for the 
absolute peqietration of the facts themselves, on account of 
the difficulty of proof: or, when both parties are consenting 
to an unnatural attempt, it is usual not to charge any a^satdi ; 
but that one of them bid hands on tlie other with intent to 
commit, and that the otlier permitted the same with intent to 
suffer , the commission of the abominable crime before men- 
tioned. And, in aU these cases, besides heavy fine and im- 
prisonment, it is usual to award judgment of the pillory. (II) 

There is also one species of battery, more atrocious and 
penal than the rest, which is the beating of a clerk in orders, 
or clergyman ; on account of the respect and reverence due 
to his sacred character, as the minister and ambassador of 
peaccp Accordingly it is enacted by the statute called arfi- 
adi deriy 9 Edw*IL c.3, that if any person lay violent hands 
upon a clerk, the amends for the peace broken shall be before 
the king; that is, by indictment in the king's courts f and 
the assailant may also be sued before the bishop, that excom- 
jDimication or bodily penance may be imposed : which if the 



' I SecVoLllLpftg, 120. 
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(U) The punishment of the pillory could not now be imposed for thi* 
c^nc£, being, as I have often before noticed, abolished by 56 G.3. c. 138-, 
except in *3ie of perjury or subornation of perjury. 
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offender will redeem by money, to he given to the bishop, or 
the party aggrieved^ it may be sued for before the bishop * 
whereas otiierwise to sue in any spiritual court, for civil da- 
mages for the battery, faDB within the danger of praemunire, ^ 
But suits are, and always were, allowable in the spiritual 
court, for money agreed to be given as a commutation for 
penance* *" So that upon the whole it appears, that a person 
guilty of such brutal behaviour to a cler^nian, is subject to 
diree kinds of prosecution, all of which may l>e pursued for 
one and the same oflence : an indictmetit, (or the breach of the 
king's peace by such assault and buttery ; a civil actiuti, for 
the special damage sustained by the party injured ; and a suit 
[ 218 ] m th^ ecclesl^iicnl conH^ ^r^i^ pf^ocorreetioneei saitih'fimmaCf 
by eftJointTig penance, and then again for such sum of money 
as shall be agreed on for takittg iff tlie penance enjoinetl ; il 
being usual in those courts to exchange their spiritual censures 
for a round compensation in money'; perhaps because poverty 
is generally esteemed by tlie moralists tile best medicine />ro 
mMe aninme* 

VIIL The two remaining crim&s and offences, against the 
persons of his majesty's subjects, are infringements of tlidr 
natural liberty: conceding the first of which, Jaise imprison^ 
meni, it's nature and incidents, I must content myself with 
referring the student to what was observed in the preceding 
volume**, when we considered it as a mere civil injury. But 
besides the private satisfaction given to the individual by 
action, the law also demands public vengeance for the breach 
of die king's peace, for the loss which the state sustains by 
the confinement of one of it*s meml>ers, and for the infringe^ 
ment of the good order of society* We have seen l>efore% 
that the most atrocious degree of this offence, tlmt of sending 
any subject of this realm a prisoner into parts beyond the 
seas, whereby he Is deprivefl of the friendly assistance of the 
laws to redeem hun fk>m such his captivity, is puniiiilietl with 
the pains of praemmme^ and incjipacily to hold uny office, 
without any possibility of pardon* ^^ And we may also add, 

* a Intl, ^^3. 630, • a^ V*il» JH. piigJ27. 

' 3 Kiai lC*iJ. a«4, X Si^i, 31 Q^jx. o d, 

L I 
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that by statute 43 Eliz. c. Id. to carry any one by force out of 
the four northern counties, or iihprison him within the same^ 
in order to ransom him or make spoil of his person or goods, 
is felony without benefit of clergy, in the prindpals and ali 
accessories before the fact. (12) Inferior degrees of the same 
offence of false imprisonment, are also punishaUe by indict 
ment, (like assaults and batteries,) and the delinqaent iony 
be fined and imprisoned..* And indeed* there can be no 
doubt, but that all kinds of crimes of a public nature, all dis- 
turbances of the peace, all expressions, and other misdemes- 
nors whatsoever of a notoriously evil example, may be indictod 
at tb6 suit of the king. 

IX. The other remaining oflence, tihat of Afafeugytyy, being [ 219 ] 
the forcible abduction or stealing away of a man, woman, or 
child, from their own country, and sending them into another, 
was capital by the Jewish law. << He that stealeth a man, 
" and selleth him, or if he be found in his hand, he shall surely 
be put to deathb." So likewise in the civil law, the o£fence 
of spiritmg away and stealing men and children, which waa 
called plagiumj and the otEaaden jdagiarii, was punished with 
death.^ This is unquestionably a very heinous crime, as it 
robs the king of his subjects, baiiishes a man from his country, 
and may in its consequences be productive of the most cruel 
and disagreeable hardships ; and therefore the common law 
of England has punished it with fine, imprisonment, and 
pillory.* And also the statute 11 & 12 W.III. c.7., though 
principally intended against pirates, has a clause that extends 
to prevent the leaving of such persons abroad, as are thus 
kidnapped or spirited away ; by enacting, that if any captain 
of a merchant vessel shall (during his being abroad) force any 
person on shore, or wilfully leave him behind, or refuse U> 
bring home all such men as he carried out, if able and de» 
sirous to return,' he shall suffer three months' imprison- 

* W«t Symbol, part.2. pag. 92. « Ff. 48.15. 1. 

• 2 Hawk. P.C. c25. §4. «« Raym. 474. 2 Show.221. Skm.47, 
»» Exod. xxi. 16. Comb. 10. 



(12) It is rather remarkable that this obsolete statute should still remaii* 
unrepealed. 



S19 PUBUC Book IV. 

ment (IS) And thus much for ofiences that more immediately 
afiect the persons of individuals. 

(13) The 58 G. 3. C.38. reciting that no mode of prosecuting this of- 
fence is provided by the act of W. 5. enacts, that all ounces against it may 
be prosecuted by indictment, or information in the court of kind's bench 
at Westminster; and the court may issue commisdons for the examination 
of witnesses abroad, whose depodtions shall be received as evidence on 
the trial. 

The 54G.3. clOl. has provided against the ofience of child-stealing, 
and makes it felony punishable as grand larceny, by force or fraud to take 
or entice away any child under the age of ten years, with intent to deprive 
the parents or any one having lawful charge of the chUd, of the possession 
of such child ; or with intent to steal any article of ornament, value or 
use upon or. about the child; or knowingly to receive and harbour such 
child so taken and enticed away. 
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CHAPTER THE SIXTEENTH. 

OF OFFENCES against the HABITA- 
TIONS OF INDIVIDUALS. 



nPHE only two offences, that more immediately affect the 
habitations of individuals or private subjects, are those of 
arson and burglary. 

1. Arson, ab ardendoj is the malicious and wilful burning 
the house or out^house of another man. This is an offence 
of very great malignity, and much more pernicious to the 
public than simple theft : because first, it is an offence against 
that right of habitation, which is acquired by the law of 
nature as well as by the laws of society ; next, because of the 
terror and confusion that necessarily attend it; and- lastly, 
because in simple theft the thing stolen only changes its 
master, but still remains in esse for the benefit of the public, 
whereas by burning the very substance is absolutely destroyed. 
It is also fi-equently more destructive than murder itself of 
which too it is often the cause : since murder, atrocious* as it 
is, seldom extends beyond the felonious act designed ; whereas 
fire too frequently involves in the common calamity persons 
unknown to the incendiary, and not intended to be hurt by 
him, and friends bA well as enemies. For which reason the 
civil law* punishes with death such as maliciously set fire to 
houses in towns, and contiguous to others; but is more 
merciful to such as only fire a cottage, or house, standing, 
by itself. . I 

Our English law also distinguishes with much accuracy [ 221 ] 
upon thb crime. And therefore we will enquire, firsts what 

•j3r.48.19. 38. $12. 
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is such a house n.s may he the subject of this ofTeitce : next, 
wherein the offence ftself consists^ or what amouuL^ to a 
burning of such bouse ; and lastlvi how the oflfence is pu- 
nished. 



1. Not only the bare dwelUug-house, but all out-houses 
that are parcel thereof^ thougli not contiguous thereto, nor 
under die same rouf, as barns and stables, may be ttie subject 
of ajmoD ^. And this by the cotnmoti law ; whicli also ac- 
counted it felony to burn a single bani in the field, if fillecl 
with hay or corn, though not parcel of tlie dwelling-house ^, 
Tlie burning of a stack of com was aniiently likewise ac- 
counted arson "^^ And Indeed all tlie niceties and distinctions 
which we meet with in our books, concemLng what shall, or 
shall not} amount to arson^ seem now to be taken away by n 
variety of statutes ; which will be mentioned in the next 
chapter, and have made tlie punishment of wilful burning 
equally extensive as the mischief* The offence of arson 
(strictly so called) may be committed by wilfully setting fire 
to one's own housei provideil one's neighbour's house is 
thereby also burnt ; but if no mischief is done but to one's 
owii, it docs not amount to felony, though tlie fire was 
kindliixl with intent to burn anatlier*s. ^^ For by the common 
law no intention to conimit a felony amounts to the sanie 
crime; though it does hi some cases, by pardcular statutes. 
However such w ilfid liring one's own housej in a iawHj h a 
high nusdenit:^nor, and punishable by fine, imprisonmenl* 
pillory, and [lerpctual sureties for the good behaviour ^{1^}. 



• 1 BaI. P.CSffT, 



• CnxCar* 377, I Jm. 35 1. 
e.39, $ 15. 



(U) The 4^0.3; &5i*, which I have already hid occattoa U> cite le- 
veral dmcs, makes it a CB^ud felony wilfiilly md malkiousJy to set firi? 
to ftny house, bom, granar)', hap-ooitj outhoutei mill, warehouse, or shop^ 
iiliether the same ihdl then be in the part/s own pofsession or not, if ii 
be clone with intent to injure or defraud his majesty, any of his luhjeets^ or 
any body corporate. The principal object of this etinctm&it was to com- 
jjriie the caics of perKins burning; homm, millf, hc^ of whidi they are 
leaaats or owners, to the injury of thcif landlords, or to defraud the inturen. 
But it bflot necemty to prove any instinct malice, or intent to defraud, be- 
roo4 thit which the kw ii«c«mrily iiijiU<» from the act of ddiberat<?ftfwn. 

Thb 
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And if a landlord or reversioner sets fire to his own house, 
of which another is in possession under a lease from himself 
or from those whose estate he hath) it shall be accounted arson ; 
for during the lease, the house is the property of the tenant.* 

2. As to what shall be said to be a burnings so as to amount [ 222 ] 
to arson, a bare intent, or attempt to do it, by actuaUy set- 
ting fire to an house, unless it absolutely burns^ does not fisdl 

witliin the description of incendit et combussiti which were 
words necessary, in the days of law-latin, to all indictments 
of this sort. But the burning and constunmg of any part is 
sufficient; though the fire be afterwards extinguished \ Also 
it must be a malicious burning: otherwise it is only a trespass: 
and therefore no negligence or mischance amounts to it. 
For which r^ison, though an unqualified person, by shooting 
with a gun, happens to set fire to the thatch of a house, thb 
sir Matthew Hale determines not to be felony, contrary to 
the opinion of former writers. ' But by statute 6 Ann. cSl. 
any servant negligently setting fire to a house or out-houses, 
shall forfeit 100/. or be sent to the house ot correction for 
eighteen months; in the same manner as the Romao law 
directed, " «w, qui negligenter ignes apud se habumnty Jusii^ 
bus velJlageUis caedT* ^ (15) 

3. Thi^punishment'oi arson was death by our antient Saxon 
laws \ AxA Ml the reign of Edward the first, this sentence 

S Fort.115. ^ Ff.l,\SA, 

* 1 Hawk. P. C. C.S9. § 16, 17. » LL.Inae. c.7. (16) 

1 1 Hsl. P. C. 569. 

This ii th0 application of the general principle of the criminal law, that a 
Qum miifit be presumed to intend the neceuaiy co^sequonces of hit acH ; 
and in pnnuaQce thereof a case was held to be within the statute in which 
the M!itnesst9 for the prosecution stated that the prisoner ** was an hann- 
** less Inofl^Bsive man, that there never had been any quarrel or disagree- 
? mem between him and hu masters (the owners of the mill set fire to), or 
f*. gay of the clerks, and that they were not aware of any motive which 
? could have induced him to commit the act." Farrington's case, 8 Rus- 
sell^ C.L. 1675. 

: (15) This statute is repealed, but a similar provision is to be found in 
14Q.9. C7& 

- (16X The law of Ina referred to is c77. de inctndiarik H veneficu; k is 
not very easy to render its meaning exactly, but it does not seem an aii- 

thority 
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was executed by a kind of kx ialtonk : for the mceniliaries 
were burnt to death ™ ; as they were also by the Gothic con- 
sHtutions ". The statute 8 Hen. VL c« G. made the wilful 
burning of houses, under some special circumstances therein 
mentioned, amount to the crime of Iiigh treason. But it 
was again reduced to felony by the general acts of Ed- 
ward VL and queen Marj- ; and uow the punishment of all 
capital felonies is uniform, namely, by hanging. The oiFence of 
arson was denied the benefit of clergy by statute 23 Hen* VII L 
c L, but that statute was repealed by 1 Edw. VI. c. 1 2,, and 
arson was afterwards held to be ousted of clergy, with re- 
spect to the principal ofienderf only by inference and deduo 
Q 223 ] tion from the statute 4 & 5 P* & M. c* 4*.^ which expressly 
denied it to the accessory before the &ct ^ ; though now it is 
expressly denied to the principal in all cases within the sta- 
tute 9Geo.L c.22.(17) 

«* BHt* c,§* « II Rep. 35, S Hal* P. C. 346. 

° StienUi. dejurt G<dk^ 1.3. c.6. S47, ^miL 336. 



thority for the position in the teiL After some directtont as to the ordetl 
by water or fire, which was to be the mode of trifll, ihe law goes on thui : 
fi tumjmamejitum produoere nequeat, ct iUe impurm #i/, in poiewiate temoru^ 
qm ad eofukm utbem perimet, p<mittm jil, an vitam eabbat, vsl vfOv 

HAIEAT. 

(17) Se?aral stattiles, which I shall hcreafler have occasion to notice^ 
hate extended the crime and punishment of arton to other iubject nrntten, 
requiring protection, and many of them use the words *^ tei Ere to" dther 
alone, or in the alternative with the word " btim/* The important >ta- 
tutes 9 G. 1 . c. 22., and the 43 G.5^ c.58. use the words " set fire to" alone; 
but no case has decided that an actual burning ii not equally necensary to 
satisfy thc«e words; see Taylor** case, a East, P. C. c. 2 1 , s, 4. Indeed^ with 
regard to the first of these two statutea, it baa been laid down more than 
once by the judge* that it did not alter the nature of the crime, or create 
any new oflencc, but only excluded the principal from clergy* more clearly 
th an h e was before. Spalding' s case , Breeme*s caa^ S East, P X, c, « I . &. f , 
By a farther proviaon of the 9 Ga . c. 22., the oflender may be required by 
order of the king in council to surrender within forty days afW prodatn* 
at Ion mn<le in the manner therdti stated, in default of which the court 
may award citecLiLion ; and the lattse act provides that for the more im- 
partial trial of olfcnces under It, they may be inquired of, tried, and deter* 
tmncd in any county as if the fact had been there committed^ Upon which 
clause it hath been holden, that the private prosecutor has hu option to 
prosecute in % di^rent county from that in which ihe crime wai co»- 
miHed MortitV ca«e, 2 East, P. C. c, fO, ». 10. 
U 
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II. BunoLARY, or nocturnal housebreaking, bm-gi latra* 
cinium^ which by our antient law was called hameseckeri^ as it 
is in Scotland to this day, has always been looked upon as 
a very heinous offence: not only because of the abundant 
terror that it naturally carries with it, but also as it is a 
forcible invasion and disturbance of that right of habitation 
which every individual might acquire even m a state of 
nature ; an invasion, which in such a state would be sure to 
be punished with death, unless the assailant were the stronger. 
But in civil society, the laws also come in to the assistance of 
the weaker party ; and, besides that they leave him this na- 
tural right of killing the aggressor, if he can, (as was shewn 
in a former chapter ^) they also protect and avenge him, in 
case the might of the assailant is too powerfiiL And the law 
of England has so particular and tender a regard to the 
immunity of a man's house, that it styles it his castle, and 
will never suffer it to be violated with impunity ; agreeing 
herein with the sentiments of antient Rome, as expressed in 
the words of Tully ** ; quid est sanctius^ quid omni religione 
munitiusj quam domus uniuscujusque civium P*' For this reason 
no outward doors can in general be broken open to execute 
any civil process; though, in criminal cases, the public 
safety supersedes the private. Hence also in part arises the 
animadversion of the law upon eaves-droppers, nusancers, 
and incendiaries ; and to this principle it must be assigned, 
that a man may assemble people together lawfully (at least if 
they do not exceed eleven) without danger of raising a rio^ 
rout, or unlawful assembly, in order to protect and defend 
his house; which he is not permitted to do in any other case 'i 

The definition of a burglar, as given us by sir Edward [ 224 ] 
Coke ', is, ^^ he that by night breaketh and entereth into a 
** mansion-house [of another,] with intent to commit a felony." 
In this definition thwe are four things to be considered ; the 
time, the place, the manner, and the intent. 

1. The time must be by night, and not by day; for in 
the day tune there is no burglary. We have seen \ in th« 

PScepag.180. • 3 Inst. 63. 

1 pro domo, 41. ^ ^ pAg.lSO, 181. 

' 1 Hal. P.C.547. 
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case of justifiable bomidde^ bow much more heinous bU laws 
made an attack by night, rather than by day ; allowing tbe 
party attacked by night to kill tlie assailant with impunily. 
As to what is reckoned night, and what clay, for this pur- 
pose : antiently the day was accounted to begin only at snn- 
risings and to end immediately upon sun-set ; but the better 
opitnon seems to be, that if there be daylight or arpuscuium 
enough^ begun or left, to di^em a man's face withal, it is 
no burglary ". But this does not extend to moonlight ; for 
then many midnight burglaries would go unpunished : and 
besides, tlie malignity of the oSence does not so properly arise 
from its being done in the dark, as at the dead of night ; when 
all the creation, except beasts of prey, are at rest; when sleep 
has disarmed the owner, and rendered his castle defenceless* 

2, As to the plate. It must be, according to Sir Edward 
Coke'a definition, in a mansiofiAioust ; and therefore to ac- 
count for the reason why breaking open a chnrch is bur* 
gtary, as it undoubtedly is, he t|uaintly observes that it is 
domiis mamionaiis Dei ', But it does not seem absolutely 
necessaiy that it should in all cases be a mansion-house ; for 
it may also be committed by breaking die gates or walls of a 
tmm in the night " ; Uiough that perhaps sir Edward Coke 
would have called the mansion-house of tbe garrison or cor- 
poration. Spelman defines burglary to be, " nociuma dirtiptio 
[ 225 ] " hahitactdi aliaijm^ ml ecdesw^ eiiam murarwn poriarumtr d* 
** vitatis atd burgij adjehniam alitpmrn perpeirandam.^* AnJ 
therefore we may safely concliKle, that the requisite cf its being 
dmjtm mamiofialis is only in the burglary of a private house : 
which is the most frequent, and [in] which it is indispensably 
necessary to form its guilt, that it mu§t be in a mansion or 
dwelling-Iiouse* For no distant barn, warehouse, or the 
like, are imder the same privileges, nor looked upon m a 
man^s castk of defence : tior is a breaking open of bouses 
wherein no man resides^ and wliich therefore for the time 
being are not mansion-houses, attended witli the same cir^ 
cumstances of midnight terror, A house, however, wherein 
a man sometimes resides, and which the owner hath only 



" 3 Iw, 65, 1 Hd* p. a 5S0. 
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left for a short season, animo revetiendif is the object of 
burglarys iliough no one be in it at the time of the fact com* 
mltted \ And if the bam, stable, or warehousej be parcel 
of the iminsioii -house and within the same common fence % 
though not under the same roof or contiguous, a burglary 
may be committed therein ; for the capital house protects 
and privileges all its branches and appurtenants, if within the 
curtilage or home-stall *, A chamber in a college or an inn 
of court, where each inhabitant hath a distinct property, is, 
to all other purjHBes as well as this, the mansion-house of 
the owner. * So also is a room or lodging, in any private 
house, tlie mansion for the time being of the lodger ; if the 
owner doth not himself dwell in the house, or if he and the 
lodger enter by different outward doors. But if the owner 
himself lies in the house, and hath but one outward door al 
which he and his lodgers enter, such lodgers seem only to 
be inmates, and all their apartments to be parcel of the one 
dwelling-house of the owner**. Thus too the house of a cor- 
poration, inhabited in separate apartments by the oiBcers of 
the body corporate, is the mansion-house of the corporation, 
and not of the respective officers* ' But if I hire a shop^ 
parcel of another man's houses and work or trade in it, but 
never lie there ; it is no dwelUng-house, nor can burglary be [ 226 ] 
committed therein : for by the lease it is severed from the 
rest of the house, and therefore is not the dwelling-house of 
him who occupies the other part; neither can I be said to 
dwell therein, when I never lie there '^^ Neither can bur- 
glary be committed in a tent or booth erected in » market or 
fair; though the owner may lodge therein*; for the law 
regards thus highly nothing but permanent edifices ; a house 
or church, the wall or gate of a town ; and tliough it may be 
the choice of the owner to lodge in so fragile a tenement, 
yet his lodging there no more makes it burglary to break it 
open, than It would be to uncover a tilted waggon in the 
same circumstances (18). 

* J H»L P. C. 550. 

"^ Kel S4. 1 Hal, RC 55^. 
"" Foster, 38, 39. 
^ J Hal. P* C. 5SB. 

* i Hawk. P. C. c 3& § S5^ 

(la) But thii ii provided for, when committed, while t!ie owner, his wifa, 
chiidr^n, or servants arc within » by ihe 5&6E*6. c,9. See post, 24 1. 

s 2 



* I H*!* P, a 556. VmL 77, 

" X, V. G&rtandf P. 16 G.lll. by nH 

Ihejui^ift* 

' I H&l. P.e 558. J H««k. P. a 

C.S8. §31, 
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3, Au lo the manntr of committing burglary : ilierc must 
be Vioth ii breaking antl an entrj^ lo complete it. But Uiey 
need not be both done at once : for if a hole be broken one 
nighty and the same breakers enter the next night through the 
sainei they are burglars ^ Tliere must in general be an actual 
breaking ; not a mere legal daumm Jrcgii^ (by leaping over 
invisible ideal boundaries, which may constitute a civil tres- 
pass,) but a substantial and forcible irruption. As at least 
by breaking* or taking out tlje glass of, or otherwise opening, 
a window : picking a lock, or opening it witli a key ; nay, by 
lifting up the latch of a doorj^ or unloosing any other fastening 
which the owner has provided. But if a person leaves his 
doors or windows open, it is his own folly and negligence, and 
if a man enters therein, it is no burglary : yet^ if he afterward* 
unlocks an inner or chamber door, it is so ^ But to come 
down a chimney is held a burglarious entiy ; for that is as 
much closed, as the nature of things will permit''- So also to 
knock at the door, and upon opening it to rush in, w ith a fe- 
lonious intent ; or, under pretence of taking lodgings, to fall 
upon the landlord and rob him ; or to procure a constable to 
gain admittance^ in order to search for traitors, and tlien Ui 
bind the constable and rob the house ; all tliese entries have 
t 227 ] been adjudged burglarious, though there wa^ no actual break- 
ing: for the law will not suffer itself to be trifled with by such 
evasions, especially under (he cloak of legal process \ And 
sOf if a servant opens and enters his master's chamber-door 
with a felonious design ; or if any other person lodging in iJie 
same house or in a public inn, opens and enters another^s 
docir, with such evil intent, it is burglar)% Nay, if the set vanr 
conspires with a robber and lets him into the house by nighty 
this is burglary* in both ^ ; for the servant is doing an unlaw- 
ful act:^ and tlie opportunity afforded him of doing it witli 
greater ease, rather aggravates than extenuates the guilt As 
for the enlry, any the least degree of it^ widi any part of the 
bodvi or with an instrument held in the hand, is sufficient : as, 
to step over the threshold, to put a hand or a hook in at a 
window to draw out goods, or a pistol to demand one's money, 



' I Hd, PC. 551. 

• 1 H*L RC 552,553, 

r.C.5S2. 



^ am. ^1 1 H*l. P. C, 5SS. 
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are all of them burglarious entries \ The entry may be before 
the breaking, as well as after : for by statute 12 Ann. c.7. if a 
person enters into the dwelling-house of another, without 
breaking in, either by day or by night, with intent to commit 
felony, or, being in such house, shall commit any felony ; and 
shall in the night break out of the same,, this is declared to 
l)e burglary ; there having before been different opinions cbn- 
ceining it: lord Bacon" holding the affirmative, and sir 
Matthew Hale " the negative. But it is universally agreed, 
that there must be both a breaking, either in feet or by 
implication, and also an entry, in order to complete tlie bur- 
glary. (19) 

4. As to the iiUetU ; it is clear, that such breaking and 
entry must be with a felonious intent, otherwise it is only a 
trespass. And it is the same, whether such intention be ac- 
tually carried into execution, or only demonstrated by some 
attempt or overt act, of which the jury is to judge. And 
therefore such a breach and entry of a house as has been be- 
fore described, by night, with Intent to commit a robbery, a 
murder, a rape, or any other felony, is burglary ; whether the [ 22] 

' 1 Hal. P.C. 555. 1 Hawk. P. C. "• Elcm. 65. 

C.38. § 11. Post. 108. n 1 Hal. P.C. 554i 

(19) There must be an actual entry» though it need not always be made 
by actual force, but may be obtained by fraud, conspiracy, or threat. If, 
for example, the owner, intimidated by the threats of the robber, opens 
the door to him, and he enters, such entry will be burglarious ; but if 
having opened the door under the same apprehension he throws his money 
or goods out to the robber, who carries them off without entry, this would 
not be burglary. In the text it is stated, that an entry even ^ with an in- 
strument held in the hand is sufficient;" but it should seem that this must 
be understood not of an instrument used for the purpose of the breaking, 
but of one used for that of effecting the intended felony after the breaking is 
complete. Thus, the hook or the pistol mentioned in the text are means to 
procure the goods intended to be taken, the one immediately, the other me- 
diately ; but where the only evidence of entry was proof that the centra- 
bit by which a panel of the house-door had been bored through, had 
penetrated within the house, the prisoners were acquitted. This was an 
instrument useful onl^ to effect the breaking ; and it was not ill-compared 
in argument with the breaking a wall by a pickaxe, and part of the pickaxe 
in the violence of breaking being within the house, which it was said could 
never be considered as evidence of an entry. Hughcb' case, 1 Leach, Cr, 
C.406. 
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thing be actually perpetrated or not. Nor does it make any 
differencej whether the offence were felony at common law, 
or only created so by statute ; since that statute, which makes 
an offence felony, gives it incidentally all the properties of a 
felony at common law *** (20) 

Thus much for the nature of burglary ; which is a felony, 
at common law, but within tlie benefit of clergj- The sta- 
tutes; however, of 1 £dw. VI. c. 1 2. and 1 8 Kliz. c.7- take away 
clergy from the principals^ and tliat of 3 & * W, & M, c9* 
Irom all abettors and accessories before the fact^ And, in 
like manner^ the laws of Athens, which punished no simple 
thefl with death, made burglary a capital crime \ (21) 

° I Hawk, P,C* c S8* §38, iS Geo.111. c, 3S, dectared to be tingle 

I' BurgUrj in any house betongicig to Jblonj, unci puimbed wtih transportation 

the plate glaM company , witii intent to fof teven yeart, 

steal th& itTock or utciuib, ia bj iitaiat^ ^ FbtU Aatiq. b« L c. S6> 



(20) The inceni must be actually felonloua^ not merely so by constructioit 
of law ; thudj if the intent be to beat a person, it will not be burglary, 
though killing or tnurtjer should be the consequence. Where, indeed, one 
premeditatedly does an unlawful act, tlic Jaw, in judgin|^ of that net, will 
presume him to have intended all the comequenceB that naturally flow 
from it, and, therefore, in such a case, would presume the beating lo have 
been done with intent to Idtl ; in fueh a case it would be immatenal at 
what gtage in the transoetion the intent to kill wat &nt conceived, ami it 
mB,y very well be supposed to have entered into die man^s heart sub&e- 
quiently to the fint intent, and yet before the fatal blow given* But in 
itik tXKC the felonious intpnt must have been conceived before the entiy ; 
and though the eomnitssion of a felony h pit^aot evidence of such an 
intent, it is not conclusive. See East's P.C* c.iv. s*22. 

(91) \& to the trial and punishment of accessories before the fact to 
b^glary for a misdemeanour^ see 3 G»4. c,BB. ante, p« 40. k.S. 
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CHAPTER THE SEVENTEENTH. 

OF OFFENCES against PRIVATE 
PROPERTY. 



n^HE next aiid last species of offences against privMe sub* 
jects^ are such as more immediEtely affect their property. 
Of which there are two> which are attended with a breach of 
fthe peace; lardnt^^ bhA mMiciom inischief : and one, that is 
equally injurious to the rights of property, but attended with 
no act of violence ; which is the crime ofjbrgeryn Of these 
three in their order* 

I. Larciny, or t^£fi, by contraction for latrociny, hdro- 
Fcritw;!, is distinguished by the law into two sorfc; ; the one 
called simple larciny, or plain theft unaccompani^ with any 
other atrocious circumstance \ and mixed or compound larciny, 
which also includes Ln it the aggravation of a taking from one's 
house or person. 

And, first, of sim^ larciny i which, when it is the steal- 
ing of goods ^ove the value of twelve-pence, is called grand 
larciny ; when of goods to that value, or under, is petit lar* 
ciny ; offences whicli are considerably distinguished in tlieir 
f punishment, but not otherwise. ( I ) I shall therefore first con- 



I 



(l) Thii distinction is now nearly obliterated, as petit lordity wtt» nlwayi 
|)unishable by whipping and iinprisooment, and is now by transportatioa or 
hard labour. 4G- K ell., 53G.3* c- 1G5* Still, as grand lafciny is ca^ 
|>ital at common law, and the benefit of clergy is, strictly speaking, avail- 
able only ^mce^ on a second oflence the punisfaincnt might bi; death; whereas, 
petit larciny, ho wCTero^en repeated, can never be capital ; conviction, too, 
of grand lardny Uidpacitate^ from givixig testimony, till the punl^linicnt 
be tiuit^redi piHit larciny never ha^ tins eUcct. 31 G.J. c^JS, 

s 4 
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aider die nature of simple iarciny in geiienil ; and then nhaW 
obsene the diflerein degrees of punishment inflicted oo it's 
two several branches^ 

SiAiPi^E larciny then is ** the felonious taking, and carry- 
** ing awa^ of the personal gocids of another.'* Tliis offence 
certainly commenced then, whene%'er it was, that the b<i»ndii 
[ S30 ] of property, or laws of meum and (mmif were establish ed- 
How far such an offence can exist in a state of nature, where 
ail things are held to be common, is a que^ition that may be 
solved with very little diflFicuky. The disturbance of any m- 
divldual, in tl»e occupation of wliat he has seised to his pre- 
sent use» seems to l>e the onEy offence of this kind incident to 
such a state* But uncjuestionably, in social communities, when 
property is established, the necessity whereof we have fonnerly 
ieen *, any violation of that projierty is subject to be punished 
by the laws of society : though bow far that punishment should 
extend, is matter of considerable doubt* At present we will 
examine the nature of theft, or larciny, as laid down in the 
foregoing definition* 

1* It must be a (alittg. This implies the consent of the 
owner to be wanting. Therefore no delivery of the goods 
from die owner to the offender, upon trust, can ground a 
larciny. As if A lends B a horse, and he rides away with 
him : or, if I send goods by a carrier, and he carries them 
away I these are no larciniest». But if the carrier opens a 
bale or pack of goods, or pierces a vessel of wine, and takes 
away part thereof, or if he carries it to tlic place appointed, 
and afterwards takes away the whole, these are larcuiies "^ ; 
for here the animm Jurmidi is manifest ; since in llie first case 
lie had otherwise no inducement to ojien the goods, and in 
the second the trust was determined, the delivery having taken 
lis effect. (2) But hare non-tleHvery shall not of course be 

* Set Vol. II* p. 8. ^. ^ i Hal. P.C*^H. * S Init. 107. 



(s) Thb point, to ibortly ttatefl in the f ext» hti given iw to inuch ctis- 
cuiitdn ; Uie pritic3|>1c, however^ on which the nunicroui c«tei turn, u vety 
im\)\e aiirl lIcot, Whereirer n penon deitven gooch to another, he lo* 
tends thereby to jiart niih the property, und the pmRt^ioii of thenij or 
with the p»«€««4^(i oniy, in %^%e first c«*e no larciny can be caiwoitted 
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in tended to arUe from a felonious design ; since that may 
happen iVom a variety of other accidents. (3) Neither by the 

by the taker; for it k eesendal to lairinj, that in the takltig, there should 

be trespass; whereas ia the case suppOBedj the o\*Tier voluntarily part* 
^vith the ubbolute dominion of the goods, and whatever fraud may have 
been used, the taker has gained no more than the owner intended him to 
ha^ e. He, the owner, ia indeed deceived j he relied on a story which wa^ 
iiiljj^ ; he believed the tfiker to be a person different trorn what he really 
was, or, he imagined he had a payment which turned out to he valueless. 
in short, in ey&ry one of these cases it will be found on examination, that 
tkt party's real complaint is not the Iostj of the good^, hut the disappoint- 
ment au to sonve promised equivalent. The short rule, therefore, aa to thi« 
clans iji, that whenever the property is parted with as well as the pouetiioti, 
no fraud in the procuring that possession will make the taking feloaiou*. 

But where the owner parts only with the possession of the goods, the 
taking may or may not be felonious ; the principle on which it becomes 
cither the one or the other is, there being or not being a trespass in Jaw in 
the taking, and the general practical criterion to try that hyjs the intention 
of the taker at the dme of taking, A requests B to lerul him his horse to 
go to Richmond on ; he intends at the tin>e to uee the horse for that pur- 
pose only, and B complying with his request, intrustij him with the horse 
for that purpose. It h clear that here the possession is obtained fairly, by 
a contract entered into between the parties ; A is now the lawful special 
owner of the horse, and no unbwful design of appropriating the horse to 
► himself) conceived afterwards [>ending the contract, can make that first inno- 
cent taking a trespass. When^ indeed, the special purpose is nccomplishedj 
the special property ceases, and the specitil poii^H^ssion also ceases in contem- 
plation of law ; the general owner is once again invested with the It^l pos- 
session ; and if M™, after the contract is at an end, A conceives and executeii 
the dt^ign of riding the hor^ away, this is a new taking, not made under 
contract, but a trespass, and felonious. 

Next, let us suppose A requesting B to lend him his horse to go to Hich* 
mond, as before, but with intent to ride him not there, but elsewhere, and 
steal him. B complies with this request, and intrusts A with the horse, for 
the alleged purpose only. It is equally clear here that the possession h not 
obtained l>y any contract ; if there were any contract, it must be to go to 
Richmond, for B knew of no other intention ; but to that contract A wa* 
no party, and therefore cannot rely on it The conclusion follows, that the 
possession not being obtained by contract, ^was by trespass, and comse- 
quently the taking was felonious. 

The short rule then m to these two classes of cases is this, that where the 
possession is obtained by a fraud conceive* I at the lime of obtaining it, the 
tsdting by such fraud i^ felonious; but that no after-conceived fraud will 
make a taking, innocetit at the time, felonious. It is the arduous province 
of the jury to apply this tef t, collecting from nil the circumstances of a case 
what was the prisoner's intention. 

The student will find litis subject discussed, and ail the important caiei 
cicariy stated and arranged, in East's P. C. cap. 16. s. 102, Stc, 

(i) Bare no ii-ddi very docs aol in itself raist a presumption of a Iclouiou^ 
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common law was it larceny in any servant to run away with 
the goods committed to him to keepi but only a breach of 
civil tnisL But by statute 33 Hen*VL cl. the servants of 
persons deceased* accused of embezzUng their most^rs^ goods^ 
may by writ out of chancery (issued by the advice of the cliief 
[ 231 ] justices and chief baron, or any two of them^) and proclamar^ 
tion made thereupon, be summoned to appear personally in 
the court of king's bench, to answer their masters' executors 
in any civil suit for such goods ; and shall, on default of ap- 
pearance, be attainted of felony. And by statute 21 Hen.VIIL 
c*7, if any servant embezzles his master^s goods to the value 
of fort}* shillings, it b made felony ; except in appret^tices, 
and servants under eighteen years old. But if he had not the 
possessioHf but only the care and oversight of the goods| 
as the butler of platej the shepherd of sheep, and the like^ 
the embezzling of them is felony at common law '^^ (4) So if 
a guest robs his inn or tavern of a piece of plate^ it is larceny : 

" I H&1. P.Csoe. 



' 



tiME^ but other circumst«ncei will ohtn prove it to be mch i and mmy 
cascii even of finding propertj and retaining it have been ftdjudgi^tl to be 
fcLomouii.j where from the clrcumstnnces the jury had renson to conclude 
that the finder knowing the owner, fraudulently concealed the goods from 
him, nnd converted them to his own use. Of thb kind are the ouei of 
parcels left in haekney coaches, and not restored to the owners, where the 
jury believed that the coachman knew themj or the placei where they were 
to be found. See 2 East*8 P. C\ c. 16. »* 99. 

(4) The fitatiitc of Hen. B. is, by the words of it, bo confined in its oper* 
ationti and the com mo d law etnbrace* u> large a nnnibcr of the cases that 
might be aippoted to fall imder it, that it b but UtUe reported to. Butth^e 
was a caae not falling under it^ and upon which much douht existed at com- 
mon law, where the good^ taken were fiif t delivered to the servant for the 
matter, and by him misapplied and embezzled before ihcy reached the mas^ 
ter's hands, »o lltat the master never had any possesion of them disci nt:t 
from that actual p<memo«k oi the fiSTant, It seemed rather a sUong n[h- 
plication of technical reaioiting under such drcumiitancesp to make the 
servantVemb&zzLement a felonious taking from the posteuion of the master > 
A decision in the case of a bank^s clerk, who received a bill from one of 
his tnaster's cu&tomerip and implied it to hit own u«e, that this wai not 
felony, was jtiitly deemed very alarming, and produced the 39 G. 3. c. 65., 
whidi enacu, that servants or clcrki who, by virtue of their employment, 
recdve into their pos*cssk>n money or good*, biilsp Ac. on their mwier^s 
account, and fraudukntly embezzle or secrete any part thereof, slmll be 
dfienied to have f«kkaious]y ttokn the iame, and thc> and dieir abettors^ 
are made f^nnyyailefcytfMit|iorution for fourteen yei*r», 2 East'. P.C, c,i«i. 
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for he hath not the possession delivered to him, but merely 
the use *, and so it is declared to be by statute 3 & 4* W. fit M. 
c^d. if a lodger runs away with the goods ^otn his ready-fur- 
nished lodgings. Under some circumstances also a man may 
be guilty of felony in taking his own goods : as if he steals 
them from a pawnbroker, or any one to whom he hath deli- 
vered and entrusted them, with intent to charge such bailee 
with the value ; or if he robs his own messenger on the road, 
with an intent to charge the hundred with the loss according 
to the statute of Winchester ', (5) 

There must not only be a taking, but a (Mtrrying imm^- 
cepk et asportavit was the old law-latin* A bare removal 
from the place in which he found the goods, though the thief 
does not quite make off with them, is a sufficient asportation, 
or carrying away. As if a man be leading anotiier's horse 
out of a close, and be apprehended in the fact ; or if a guest, 
stealing goods out of an inn, has removed them from his 
chamber down stairs : these have been adjudged sufficient car- 
ryings away> to constitute a larciny «- Or if a thief, intending 
to steal plate, takes it out of a chest in which it was, and lays 
it down upon the floor, but is surprized before he can make 
his escape with it ; this is larciny *'. 

3. This taking, and carrying away, must also be /donious; [ 232 ] 
that is, done animo furandi : or, as the civil law expresses it, 
liicri camd '\ This requisite, besides excusing those who la- 
bour under incapacities of mind or will, (of whom we spoke 
sufficiently at the entrance of this bookS) indemnifies also 
mere trespassers, and otiier petty offenders. As if a ser\^aiit 
takes his master's horse without his knowledge, and brings 
him home again : if a neighbour takes another's plougli tliat 
is left in the field, and uses it upon his own land, and then re- 
turns it : if, under colour of arrear of rent, where none is due, 
I distrem another's cattle, or seize them : all these are misde* 



* I H*wk. P,C. C.S3. 56. 
> 3 ia^ las, 109. 



h 1 Hiiwh. RC c,33. i2». 
' 1 Inst. 4. Kl. 



See peg. S0« 
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triei^riurs afid tresprisses^ but no felonies ^ (6) l^he ordinary 
discovery of;! felonious intent is where the party doth it clan- 
destinely; or, being charged with the fact, denies it But 
this is by no means the only criteriou of criminality : for in 
CHJ^eis that may amonnt to larciny tlie variety of circumstances 
is so great, and the comphcations thereof so mingled, thai it 
h impossible to recount all those, which may evidence a felo- 
nious intentf or animum Jtuamli : wlierefore tliey must be left 
to the due and attentive consideration of tlie court and jury. 

4-. "I'll IS felonious taking and carrj'ing away must be o/ 
4ke personal goods of another : for if tliey are things reat^ or 
savour of the realty, larciny at the connnon law cannot be 
committed of them. Lands, tenements, and htreilitamei>ts 
(either corporeal or incorporeal) cannot in their nature be 
tjiken and carrletl away. And of tilings likewise that adhere 
to the freehold, as com, grass, tree^, and the Like, or lead 
npoti a house, no larciny could be comnntted by t]^e rules of 
the common law ; but the severance of them was, and in many 
things is stilly merely a trespass which depended on a subtilty 
in tTO- legal notions of our ancestorst These things were par- 
cel of die real estate ; and tJici'eforej while they continued so^ 
could not by any [>ossibility be the subject of theft, being ab- 
[ 233 ] solutely fixed and immoveable "'. And if they were severed by 
violence, so as to be changed into moveables ; and at the same 
time, by one and tlie same continued act, carried off' by the 
person who severed tbem ; they could never be said to be 
tnken Jfmn the pro^nietm^^ in this tlieir newly acc|uiret{ state of 
niobihty, {wliich i^ es£>ential to the nature of larciny,) being 

» I Hal. r*C. 509. " S» Vol IL p..ie. 



(6) But it niu&t be understood, ttmt if the arreor of rent, or cbiiu of 
riglit be (iscil OS u mere rolaur to a felon laui taldnje, whicbp though hard, 
ia not intposublc to be proired, so far Iront making the net ittnocctit, ihejr 
mre the highest sggmvation of the offence. A ■IroQg iiutauce of this wi» 
the ouc of two perbona, who procuri'tl (joise^ton of a house hy n frmidu- 
tent ejectment, and nrreatoii the tcnnnt, and then rtifed the houac* Thi» 
^tki done lindiT lui allc^ition thiit the was the teiuint tif one of ihem, and 
that rent w*i m nrrcar. All this waa fid**! \ mid the jury wt^re direttc«l, that 
if th^ bditvod that ihe fiHsonefs luid dona all thiii « ith mi intent to rob, 
they oujchi %f> rind them g\uitv. Thi* Wto dune, add they were cicc'Uted, 
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never, as such, in the actual oi* ctmstructive possession uf any 
otie, but of him who committed the Irespiiss, He could not 
in strictness be said to have taken what at that time were the 
personal goods of another, since the very act of taking was 
what turned them into personal goods* But if the thief 
severs thfem at ofie tinie^ whereby the trespass is completed, 
and they are converted into personal chattels^ in the con- 
structive possession of him on whose soil they are left or laid ; 
and come again at miother time^ when they are so turned into 
personalty^ and take them away ; it is larceny : atid so it is, if 
the owner^ or any one else, has severed tliem ". And now, by 
the statute 4 Geo»IL c-32. to steal j or rip, cut, or break, witlt 
intent to steal, any lead, or iron bar, rail, gate^ or palisado, 
fixed to a dwelling-house or out-house, or in any court or 
garden thereunto belonging, or to any other building, is 
made felony, liable to transportation for seven years; {7) and 
to steal, damage, or destroy underwood or hedges, and die 
like, to rob orchards or gardens of fruit growing therein, to 
steal or othei^ise destroy any turnips, potatoes, cabbages, 
parsnips, pease, or carrots, or the roots of madder when 
growbg, are^ punishable criminally, by whipping, small 

" 3 Inst* log. I Ha]. RC. 510, 9 Geo. III. c*4h 13 Geo. III. c. 32. 

q Stot MElfx* c,7* 15 C»r,lL c.2. 13 Geo. IIL c» 33» 
31 G0O. IL c. 35. 6 Q^, IIL c.'IS. 

(7) In a cafic where the lead stolcm was fixed to a church, it was held 
that this was comprehended under the words "any other building" which 
were not to be confined in construction to the same sort of htiildinp only 
m those pfevionsly specified in the act. Lord Mansfield satd^ there was a 
great diflerence between bringing a case within the equity of an act, where 
it was not within the words, and taking a case out of the meaning of an 
act by an equitable construction, where it was within the words, Thnt the 
irst ought never to be done in a criminal case, neither ought the second, 
if the cafie were in equal mischtef with others clearly within the meaning of 
the act. That here the wofds of the act eontprised the case in question, 
and churches were equally within the misdiief with dwclling-houseij, R. v. 
Parker^ Eatt's P, C, c. I G. s* 3 1. 

This act has been extended by the 2lG. .7* c,^^, to copper, brsiss, and 
bell*metAl, and to iron rails or fencing in any square, court, or other place. 
Instead of transportation, the court may sentence the party to imprison- 
ment with hard labour for any terra not exceeding three years nor le^ than 
one, and puhlic whipping not more titan three times ; alt aiders, abettors, 
and thode who buy or receive the things stolen, knowing them to be such, 
are made liable to the lame |»uni»hment, and may be tried before conviction 
of the principal. 
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finesp imprisonment, and satisfaction to the party ^Tonged, 
according to the nature of the offence* Moreover, the steal* 
iDg by night of any trees, or of any roots, shrubs, or plants 
to the value of 5s* is by statute 6 Geo. III. c 36. made ielony 
in the principals, aiders, and abettors, and in the purchasers 
thereof, knowing the same to be stolen : and by statutes 
6Geo.IIL C.48, and ISGeo.IIL c.SS. tlie stealing of any 
C ^3* 3 timber trees therein s|iecified % and of any root, slirub, or 
plant, by day or night, is liable to pecuniary penalties for the 
two first offences, and for the third is constituted a felony 
liable to transportation for seven years. Stealing ore out of 
mines is also no larceny, upon the same principle of adherence 
to the freehold j with an exception only as to mines of black 
lead, the stealing of ore out of which, or entering the same 
with intent to steal, is felony, punishable with Imprisonment 
and whipping, or transportation not exceeding seven years ; 
and to escape Irom such imprisonment, or return from such 
transportation, is felony witiiout benefit of clergy, by statute 
25 Geo* It clO- (S) Upon nearly the same principle the 
stealing of writings relating to a real estate is no felony ; but 
a trespass ^ : because they concern the land, or {according to 
our technical languEige) savour of the rmUtf^ and ai e consi- 
dered as part of it by tlie law ; io that tliey descend to the 
heir together with the land which they concern '• 

Bonus, bills, and notes, which concern mei^ thme^ in 
aeiiony were also at the common law held not to be such gocxl^ 
whereof larciny might be committed i being of no intrinsic 
value*, and not importing any property in possession of the 
person from whom they are taken. But by iJie statute 
2Geo,IL c.£5« they are now put upon the same footing, with 

^ Oak, bcwdi, clwinut, wdmil, ii«h» ^ I Hal, P,C. 5ia Str*. U3T. 

elm, cvdar, fir, wp, Unie, ■jcatfuve, ' S«s VdL It p«g.438. 

Uircbr f>opl«r, aider, krtli, maptej and * B liep>3S« 
tnmbeam* 



(s) By ihe 3^&40G,S. c. 77,» mimmary punishments, increafing with tbo 
repetidoD of the oflences, are imposed upon the sti^ing of cooJ^ culni^ cukei 
wood, iroD, ropes, or leather, not exceeding fi?e fhillingv in fmlue, and fiwu 
ceriaiii ^iceifl^ placet. Thii act does not »mke any mm UAiomy^ but fub- 
jfct^ a comtnon \mt felony to sunimar>' puiu&hment. 
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respect to larcinies, as the money tliey were meant to secure (^)» 
By statute 15 Geo-IL c 13. officers or &er\^aiits of tlie bsink 
of England^ secreting or embezding any note, bill, warranty 
bond, deed, security, money, or effects intrusted with them 
or with the company, are guilty of felony without benefit of 
clergy. The same is enacted by statute 24 Geo* IL c, 1 L with 
respect to officers and servants of the Soutli-sea company* 
And by statute 7 Geo, III » c.50- if any officer or servant of 
the post-office shall secrete, embezzle, or destroy any letter 
or pacquet, containing any bank note or other valuable paper 
particularly specified in the act, or shall steal the same out of 
any letter or pacquet, he shall be guilty of felony without 
benefit of clergy. Or, if he shall destroy any letter or pacquet [ 235 ] 
with which he has received money for the postage, or shall 
advance the rate of postage on any letter or pacquet sent by 
the post, and shall secrete the money received by such ad- 
vancement, he shall be guilty of single felony (10). Larciny 
also could not at common law be committed of treasure- 
trove, or wreck, till seized by the king or him who hath die 
franchise, for till such seizure no one hath a determinate 
property therein (11). But, by statute 26 Geo, IL c, 19. plun- 

(9) The principle and the provisiotis of this act arc e?^ tended by die 

3G.4. C.24. to the receivers of such securities. See antCj p, 135. njo* 

(10) By the eaine statute (tG.^. c. 50,) it is niade a capital felony ill any 
person to rob a mail of any letter or pacquet, or to steal any letter or pacquet 
out of any mai^ or bog^ or post-office, although «ich roblH^y or steaJtng 
sliati not appear to have been Irom the person, or on the highway, or in 
any dwetling-house or out-house, and although no [lerson was put in fear 
by it. This statute^ it ha» been observed, doca not make the stealing let- 
ters generally a capital ofi^ncei but only stealing them from certain specified 
places : this it a definite act, local in its nature, and cannot be extended by 
construction Co a new taking in every county Into which the thing h con* 
veyed, as it would on general principles in the case of simple larciny. And 
therefore where a prisoner had stolen tiic letters out of the Bristol mail 
lotnewbere in Wilts or Berks, and did not leave the coach till it arrived at 
Hyde Park Comer, he was held to have been improperly tried and con- 
victed at the Old Bailey ; for the offeiice was not committed in Middteuat, 
but wai complete in one of those two former counties. East's P. C* c. \6. 
»,39. Thomas's case- See post, pp.304. JOS. 

(l 1) There seems to t>e some incorrectness in the generality of this po- 
sition, as applied to treasure-trove, waifs, ^c- ; for though the lord has no 
determmate property in them till seizure, the true owner, though unknown, 
has Siill a property in them. Where, indeed, tlie clrcuroitances of the case 
furnish a presumption of nn intended Jereliction of such property on the 

part 
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derliig or stealing from any &lnp in distress (whether wreck 
or no wreck) i^ fclony wiihout l>encfil of clergy : in like man- 
ner, as, by the civil law', this inhumanity is punisheil in the 
i^ame degree as the most atrocious theft* 

Larcihv aUo cannot be conimittetl of aninials, in which 
there is no property either absolute or quaUfiecl : as of beasts 
that are Jh^^ic naturae^ and unreclaimed, such as deer, liares, 
and coniest in a forest j chase, or warren ; fish, in an open 
river or pond ; or wild fowls at tlieir natural liberty *. But 
if they are reclaimed or confined, and may serve for food, it 
is otherwise even at common law : for of deer so inclosed in 
a park tliat they may be taken at pleasure, fish in a trunk, 
and pheasants or partridges in a mew, larciny may be com- 
mitted ", And now*, by statute OGeo.L c,22, to hunt, wound, 
kill, or steal any deer ; to rob a w^arren ; or to steal fish from 
u river or pond (l>eing in these cases armed and disguised); 
nlso to hunt, wound, kill, or steal any deer, in the king's forests 
or chases inclosed, or in any other inclosed place where deer 
have been usually kept j or by gift or promise of reward to 
procure any person to join them in such unlaw ful act ; all 
these are felonies without benefit of clergy. And the statute 
leGeOillL c-30. enacts, that every unauthorized person, his 
aiders and abettors, who shall course, hunt, shoot at, or other- 
wise attempt to kill, wound, or destroy any red or fallow d^r 
in ani/ forest, chase, purlieu, or antient walk, or in any nirhs^^tl 
park, paddock, wood, or other ground, where deer are usually 
[ S36 3 kept, shall forfeit the sum of 20/., or for every deer actually 
killed, wounded, destroyed, taken in any toyl or snare, or 
carried away, the sum of 30/., or double those sums in cage 
the offender be a keeper i and upon a second olFenoe, {whe- 
ther of the same or a different species,) shall lie guilty of 
felony, and transportable for seven years- Which latter 
punishment is likewise inflicted on all persons armed with 
offensive weapons, who shall come into such places with an 
intent m commit any of the said offencas, and shall there un- 



'* I Hit FX,511 



FoM,S€4i. 



" 1 MAV^k, rX, C.33. |4K 1 ii«i* 
PX, 51 1. 



fmrt of ihr owner, tkim the rule hddt good, bccaute the takjiif U not 
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lawfully beat or wound any of the keepers in tlie execution of 
tlieir offices j or shall attempt to iiescue any periiOit from their 
custody. (12) Also by statute SGeo.llI. c<14* the penalty 
of transportation for seven years is Inflicted on persons 
stealing or taking fish in any water within a park, paddock, 
garden, orchard, or yard : and on the i ocelvers^ alders^ and 
abettors : and the Uke punishment, or whipping, fine, or im- 
prisonment, is provided for the taking or killing of conies ^ 
by night in o[>en warrens: and a forfeiture of five pounds to 
the owner of the fishery, h made payable by persons taking 
or destroying (or attempting so to do) any fish in any river 
or other water within any inclosed ground, being private 
property, ( 1 3) Stealing hawks, in di^sobedience to tlie rules 
prescribed by the statute 37Edw\IlL e.Idt^is also felony ".(14) 



V See Stat. 2S & 25 Car. 1 1, c. 25. 



' 3 Initss. 



(12) This statute, by imposing a minor penalty for the same offence, waa 
held to have virtually repealed that part of the clause in the preceding 
statute which related to the huiititig, Sec, deer by parens uot iirmcd, and 
disguised. During the existence of this act, therefore, 00 indicimcat lay 
tor decr-steaJing in the first instance ; but these clauses were repeated by 
the 42 G. 3. c, 107. This statute disEmguijihe* betweco the ofTences of hunt- 
ing, wounding, or defttroying deer in indoied and uninclosed places; the 
fiT^t h felony punishable in the principal, (uders and abettors, by tran^port^ 
ation for seven years ; the second subjects the offender, for the first time, 
to a penalty of SO/., to be doubled in case he i» a keeper or ia any manner 
entrusted with the care of the de^r. This penalty of 50/. (by 5 1 G.3. c. 1 SOu,) 
may be mitigated at the discretion of the convicting magistrates to any sum 
not les« than 20i. If the penalty be not im mediately paid, and cannot be 
levied by distress, the offender h to be tmprisoued for six months; and the 
repetition of the offence makes the party a felon^ liable to transportation 

* for seven years. 

As to the other capital felonies nnder the 9G.I, c.Ss., mentioned in the 
text, they are nowljy the 4 GA. c.5 4> punishable with trtinsportation for «even 
years, or imprisonment with or without hard labour for any term not cje- 
ceeding three. Sec ante, p. 4. n, K 

(13) The words in the statute are, fish " bred, kept, or prejierved" in any 
river, &c, ; and where the fish were taken from a river, which ran its na^ 
tural counsc through an inclosed park, and in which the fish were no other^ 
wise preserved than by a prohibition of persons from angling within the 
park wall% but the fish passed freely in and out of the park, the case was 
held not to be within the atatule, Carradice aud Cleasby's ease, 2 Russell, 

L. 1199. 

f 14) Stealing hawks, in disobedience to the rules prcacribed by the sta^ 

tute 34 Ed. J. c. 22,, ia made felony by the statute 37 Ed,3. e. 1 9. The former 
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It is also said * that, if swans be lawfully marked, it h felony 
to gteid them, though at large in a public river ; and that it is 
likewise felony to steal ihem^ though unmarked^ if in any pri- 
vate river or pond ; otherwise it is only a trespass. But of 
gll valuable domestic auimals, as horses and other beasts of 
draught, and of all animab domitae naiuraej which serve for 
food, as neat or other cattle, swine, poultryj and the like, and of 
their fruU ur produce, taken from them while living, as milk or 
wool ^f larciny may be committed ; and also of the flesh of 
such as are either d^milae or Jerae naturae^ when killed ^ 
£ 296* ] As to those animals which do nut serve for food, and which 
there lb re the law holds to have no inti*insic value, as dogi 
of all sorts, and other creatures kept for whim and pleasure, 
though a man may have a base property therein, and main- 
tain a civil action for the loss of them '^ yet they are not of 
such estimation, as that the crime of stealing them amounts 
to larciny K But by statute lOGeoJIL c.lfi* very high pe- 
cuniary penalties, or a long imprisonment, and whipping in 
their steady may be inflicted by two justices of llie peacCf 
(with a very extraordinat'y mode of appeal to tht; cjuarter 
sesiionsi) on such as steal, or knowingly harbour a stolen 
dogi or have in their custody the skin of a dog Uiat has been 
stolen*^. 

NoTwiTHSTANDiNOj howevcTt that no larciny can be com- 
mitted^ nnless there be some property in the thing taken, and 
an owner ; yet, if the owner be unknonm, provided there be 
a property, it is Uirciny to steal it ; and an indictment will 
lie for tlie goods of a person unknown ^. In like manner as. 



^ Dal, 21, Cmtn^SG. I Hawk. 

Tb« King f. MAniii, lij fttl the judges, 

p, nG*(i.iiL 
* i Hal. P. a sn. 



* See Vol.lL p«f 393. 

•* J Hal RC. 512. 

' See tin? rcixMTki in pag. 4- Tin? 
tttatUEc liAtli notr <xmdiiiiGd eigbtoen 
ficsiicin]! of iwrliament univ|w«]«]« 

-* 1 Hul PC. 512. 



it»tutc di»cribes what is to be done by the finder of a Bfniy fntcon« tereclet, 
lancTp laneret, or other Mcotij and punifthen btm who conccali inch fulcon* 
fc. yhh two y^a% tmpriM>nTnentj mid the price of the bird to be p«id to 
hii lord, Lofd Coke is positive thnt the word bnwk was not in i be ori- 
ginal roll of iht lut, nnd says ih&t *• the law c^ieiidctb oal/ to wch w be 
of the ktiide «yf fk^leciw," bng winged, S imt. 9t . 
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among the Romans, the lr.r Hostilia de ^fiitiis provided that 
a prosecutiott lor theft might be carried on without the in* 
tervention of the owner ^. Thi.'j Is the case of stealing a 
shroud out of a grave ; which is the property of those, who- 
ever they were, that buried the deceased : but stealing the 
corpse itself^ which has no owner» (though a matter of great 
indecency^) is no felony, unless some of the grave-clothes be 
stolen with it ^* Very different from the law of the Franks^ 
which seems to have respected bolli as ecjual offences : when 
it directed that a person, who had dug a corpse out of the 
ground in order to strip it* should be banished from society, 
and no one suffered to relieve his wants, till the relations of 
the deceased consented to hts readmission ^. (15) 

Having thus considered the general nature of simple 
larciny^ I come next to treat of its pttntshmcnt. Theft, by 
the Jewish law, was only punished with a pecuniary fine# and 
satisfaction to the party injured **. And in the civil law, till 
some very late constitutions, we never find the punishment [ 236* ] 
capitaL The laws of Draco at Athens punished it with 
death: but his laws were said to be written in blood; and 
Solon afterwards changed the |>enalty to a pecuniary mulct. 
And so the Attic laws in genemi continued*; except that 
oncCt in a lime of dearth, it was made capital to break into a 
garden, and steal figs : but this law, and the informers against 
the offence, grew so odious, tlial from them all malicious 
informers were styled sycophants ; a name which we have 

^ Gmrittp L S. § 1D6< " EKod. Ct xiil* 

' Sec Vol n, t»g>439. ^ fletit, LLAtik. 1.7. »ii,i* 

i Montcsq. Sp. L. b. 30. chJ9< 



(15) The offence j however, even when committed for the pufpoae of 
dtsaectioHj ii punished as a misdemeanor* H, v. L^jm^ 2 T. R. 733. 

The puniihmcnt of thoie who violated the sanctity of sepulchrca, atvi 
stole dead bodiea^ was very teverc by the civil law. If the person con- 
victed was of low condition (huntHhrit fttrtfiji^^ U was death ; if of hi^jher 
rank, banishment, or the mines. Ft", xlvii. 13. 10, 

It is a common notion that the French law take* no cogniiance of this 
oflTence ; but it la puni&faed by impriio nine Lit for any period not lea# than 
thrse tuontb^^ or more thau a y«ar, and a fin» not ku ihau L% ^r more 
than 200 franci. Code Penal, 1, iii. t. s, HO. 
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mtich perverted from its original meaning* From these ex- 
aniplea^ as well as the reason of the thing, many learned and 
scrupulous men have questioned the propriety, if not lawful- 
ness, of inflicting capital punishment for simple theft j. And 
certainly the natural piinishnient for injuries to property seems 
to be the loss of the offender's own property : which ought 
to be utiiversglly the case, were all men*s fortunes ec{uaL But 
as those who have no proj>erty themselvcsj are generally the 
most ready to attack the property of others, it has been 
found necessary instead of a pecuniary to substitute a corpo- 
ral punishment ; yet how far this corporal punishment ought 
to extend^ is what has occasioned the doubt. Sir ITiomas 
More ^5 and the marquis Beccaria^ at the di&tance of more 
than two centuries from each other, have very sensibly pro- 
pose that kind of corporal punishment, which approaches 
the nearest to a pecuniary satisfaction ; viz, a temporarj^ im- 
prisonment, with an obligation to labour, first for the party 
robbed, and afterwards for the public, in works of the most 
slavish kind : in order to oblige the offender to repair^ by his 
industry and diligence, the depredations he has comoiitted 
upon prirnte property and public order. But notwitl)standing 
237 3 all the remonstrances of speculative politicians and moralists, 
the punisljment of theft §till continues, thrutighout the great- 
est part of Eurofie, to be capital : and Piifiendorf ■", together 
with sir Matthew Hale'*, are of opiniou that this must always 
be referred to the prudence of the legislature ; who are to 
judge, say they, when crimes are become «o enormoua as to 
j-equire such sanguinary restrictions ^ ? Yet both these 
writers agree, that such punishment should be cautiously in- 
flicted, and never without the utmost necessity. 

nia eokiksatm^ quinulUim aimm artum ea (ojdatir) fui nnemt, {lbvi,^$*} 
pnitemdivici%aknheiU^ \Mon Vtapuu * Uh^^ pa$A2* 

rxBi ^Mi>m(eat fuanquam inct^ifni €t *" tl«. j. n* St g* ]«8» c. 3. | SS. 
*****t tamen jtecunist f^mum, hand " i H»l, P.Cla. 
«<«^ m^ictavit > fw jmtpmMs Dfmm, rn "Sec ptg* », 
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Our tmlteni Saxon laws nominally punished theft with 
death, if above the value of twelrepence : but the crimbial 
was permitted to redeem his life by a pecuniary ransom ; as, 
among their ancestors the Germans, by a stated number of 
cattle P* But in the ninth year of Henry the firsts this power 
of redemption was taken away, and all persons guilty of 
hirciny above die value of twelvepeacCj were directetl to be 
hanged ; which law continues in force to this day'^* For 
though the inferior species of theft, or petit larclny, is only 
pimished by imprisonment or whipping at common law % which 
by statute 4Geo.L c, 11<, may be extended to transportation 
for seven years, as is also expressly directed m the case of 
the plate-glass company ', yet the punishment of grand lar- 
clny, or the stealing above the value of twelvepence, (which 
sum was the standard in the time of king Athelstan, eight 
hundreil years agoj is at common law regularly death, 
Whichj considering the great intermediate alteration < in the 
price or denomination of money, is undoubtedly a very 
rigorous constitution ; and made sir Henry Sjielman (above 
a century sincCj when money was at twice its present rate) 
complain, that while every thing else was risen iu its nominal 
value, and become dearer, the life of man had continually 
grown chea|>er "* It is true, that the mercy of juries will [ 238 ] 
often make them i» train a point, and bring in larciny to be 
under the value of twelvepence, when it is really of much 
greater value: but this, though evidently justifiable and 
propcTi when it only reduces the present nominal value of 
money to the antient standard ^, is otherwise a kind of pious 
perjury, and does not at all excuse our common law in this 
respect from the imputation of severity, but rather strongly 
confesses the charge, (16) It is likewise true, that by the mer- 



*" Tac* tie mor* Cerm. c.l2. 

1 I HaU P. C. 19, 3 lost 53- 

' 3 Insl.SlS. 

• StmU iSGed. 11 L e.%S, 

^ In the reign of kmg Henry L fJie 
frtatcd value At tlte eidicc)u«rr of a pas> 
luri^-fcd ott wu one shilljogf (Bial. de 
Scacc* Li. I 7*) which, if w« ■boald 



tven suppose [k] to mean the salidus k' 
gntit mentioned by Lynd^wodv {Pnnu 
L^. tA3, See Vol. Jl. pag^^m.) orthiJ 
73d part of a pound of gcUJ, isonlyeijutl 
to 13** 4d of the preaeiil stindwti, 

"^2 Inst. 189, 



(16) ft is little better ilian a pious ticrjury, if such a tcnn boat nil allow- 
able, even wHeri reatrnineJ within tKe liiiik* prescribe J by the text. If this 
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cifiil extensions of the benefit of clergy by our modem statute 
lbw> a person who commits a simple larciny to the value 
of thirteen pence, or thirteen hundred pounds^ though guilty 
I of a capital offence, shall be excused the pains of death : but 
this is only for the first offence- And in many cases of 
simple larciny tJie benefit of clergy is taken away by statute ; 
as for horse-stealing in the principals, and accessories both 
before and after the fact * ; theft by great and notorious thieves 
in Northumberland and Cumlierland * ; taking woollen cloth 
from off the tenters [in the night time] \ or linen% fustiansi 
callicoes, or cotton goods, from the place of manu&cture^; 
(which extends, in the last case, to aiders, assisters, pro- 
curers, buyers, and receivers;} feloniously driving away, or 
otherwise stealing one or more sheep or other cattle speci- 
fied in the acts, or killing them with inteM to steal the 
^ whole or any part of tlie carcase ^^ or aiding or assisting 
tberein ; thefts on navigable rivers above the value of forty 



• St«t. 1 Edw. VL c. 12. 2 & 3 
Edw. VI. c. 33. 31 Elii. cA% 

f Slat. 18 Car. IL c.S. 
I » Stttb. 3SCar.IL c.$. But as it 

medmei ii diHiirull to prore dic^ iden- 
tity of the goods so stolcnt t2ie itmis jmy- 
handi with nspect to maoc«nce la now 
by statute 15 Geo. IL c.27* thrown on 
the personi in wboie i^uitody *uch goods 
in? found ; the failure whereof ii^ for 
the first time, a misdemeanor punish- 
able ljy the fctrfeiture of the treble vii- 
Ittfr ; for the nccond, by impf wonment 



alw ; and tli« Ihtrd time it becomes i 
felony I punished with traoaportation for 
tc^ren years. (It) 

■ Sut, 1SG».IL e, 2?> Note, in 
the tJirce last Ciflsci an option is given 
to the judge to tran sport (be ofrtinJ!t?r : 
for tifc iJi the fir^t case, for $^vfn yrcrri 
in the i^cond, and f^f&wi*fn jffav$ in 
the third ;^ in the Ant and third cmm 
tiuiead of sentence of death, Jti the it^ 
cond ftJUr sentence ii given* 
* Suu 14Gco.ILr.e. 15G«o.JL 
C.34. Sec Vot.L pag.SS. 



^^tem of adnplfttkiii^ eren tbu« limited, were to be applied to all the < 
111 aiir 1aw» to which it might be applied, it i% not rerjr easy to foresee all the 
eoaaequencGi. 'WTjot, for example, would become of the «totutory quolifi- 
Ci^Ofl for the elective franchise in freeholders ? But in tnith, besides the 
doti|eraiis responsibtlity which Juries take upon themselves, when tbev ihiu 
tamper with the iaw on account of eome real or imagined defect in it, ^uth 
|)artml and incomplete remedies ss they a^rd thereby are the turctt modo 
of delaying a more regular and perfect alteration. 

(17) The provision of isCil. c<3. it repealed by lG.4.c*ll6», aa b the 
dmUarono in 1&G.2. c*27., by the Si G.3. c,4l. The f G. 4. c,£3.rep«ali 
the capitiil pan of the %%C.^. t.S., and substitutes transponAtioii for 
Ufe^ or any lemi not leis than leveo yearf, or iinpriionnient with or without 
kurd labour for wiy term not excaediug seven yeart . 
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shillings ^ ; or being present, aiding and assisting thereat (1%) ; 
plundering vessels in distress, or that have sufiered tbil^ [ 2S9 ] 
wreck "^ ; stealing letters sent by the post*; and also ateaUng 
deer, fish, hares, and conies under the peculiar circumitaooM 
mentioned in the Waltham black act '.(1 9) Which additieml 
severity is owing to the great malice and mischief of the theft 
in some of these instances ; and, in others, to the difficultias 
men would otherwise lie under to preserve those goodfi 
which are so easily carried off. Upon which last principle 
the Roman law punished more severely than other thievn 
the abigeif or stealers of catde^; and the balneariif or such 
as stole the clothes of persons who were washing in the pub- 
lic baths ^ ; both which constitutions seemed to be borrowed 
from the laws of Athens K And so, too, the antient Goths 
punished with unrelenting severity thefts of cattle, or coni 
that was reaped and left in the field : such kind of pn^Mrtj 
(which no human industry can sufficiently guard) b^ng as* 
teemed under the peculiar custody of Heaven^. And thus 
much for the offence of simple larciny. 

MrxED or compound larciny is such as has all the proper- 
ties of the former, but is accompanied with either one, or 
both, of the aggravations of a taking from one's house ot per^ 
son. First, therefore, of larciny &om the house, and then of 
larciny from the person. 

1. Larctny firom the house, though it seems (firom the 
considerations mentioned in the preceding chapter ^) to have 
a higher degree of guilt than simple larciny, yet it is not at all 
distinguished from the other at common law ^ ; unless where 
it is accompanied with the circumstance of breaking the 

' Stat 24 Geo. II. c. 45. " IHd. i. 17. 

* St. 12Ann. 8t.2. c. IS. 26Geo.II. ' Pott Antiq. b.I. c.36. 

C.19. ^ J Stiernh. dejure GoUu /.S. c.5. 

« SUt 7 Geo. III. C.50. ^ See pag.S23. 

f Stat 9 Geo. I. c.22. » 1 Hawk. P.C. c.S6. % 1. 
« jy.47. tl4. 

(18) This ftntute is also repealed as to iu capital punishment by 4G.4. 
c. 53., and the same punshment,¥rithout reference to the value of thegoodf, 
substituted, as meadoiied in the last note. 

(19) See ante, p.aS4,sa5. 
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house by niglit i mul then we have seen that it falls under 
another description, viz, that of burglary. But now by se- 
veral acts of parlianient, {the history of which is very inge- 
niously deduced by a learned modem writer % who hath 
flbewn them to have gradually arisen from our improve- 
C 240 ] ments in trade and opulence,) the benefit of clergy is taken 
from larcinies committed in an house in almost every in- 
stance ; except that larciny of the stock or uteniils of tlie 
plate-glass company from any of their houses, tjr* is mad^ 
only a single ftlonyj and liable to transportation for seven 
years". (20) The multiplicity of the general acts is apt to 
create some confusion ; but upon comparing them diligently 
we may coUect^ that the benefit of clergy is dented u(X)n the 
following domestic aggravations of larciny; lyiz. First, in 
larcinies alfot^ the value of tweivepence, committed, 1. In a 
church or cimpelj with or without violence, or breaking the 
same ° ; 2. In a booth or tent in a market or fair in the 
day-time or in the night* by violence or breaking the same ; 
the owner or some of his family being therein " : 3* By rob- 
bing a dwelling-house in the day-time (which robbifig implies 
n breaking), any person being therein'^: 4. In a dwelling* 
house by day or by night, without breaking the same, any 
person being therein and put in fear ^ : which amounts in 
law to a robbery : and in both these last cases the accessory 
before the fact is also excluded from his clergj% {21 ) Secondly, 
in larcinies to the valta- ^f^"^' shillings^ committeil, 1, By 
breaking any dwelling-house, or any outhouse, shop, or 
warehouse thereunto belonging in the day-time, although 

*^ Il*rr* 375, <Jc. p, 482. -^c. 4th ud. p St»t 5 & e Edi VI* c.O* J H*L 

^ Slat, 13 Geo* lit. C.3S. P. C 6^2. 

o StiiL saHtoA'IlL c. I. 1 Edw, « Sm. 3&4 W.&M. c. *j. 

VL c 13, 1 Hd. PX. 518* ' IMU. 



(20) But the itatute 58 G. 5. cxvii. {Local and Private acU). which con- 
tinued the 13G.3, Ct36.| enables the cdurt before whom any ^nch ofl^nder 
h tried, to adjud^ him to Buffer eucIi leas punishnient as the court th&lt 
think it to award, 

(ai) It should be observed^ that none of the itatutes which take aw«y 
ihe benefit of clergy from ihe rthipecti^e olfenre« menlioived In diii fir»t 
clii«, specify that the value of the thtn^ taken rrnist exceetl I2d.; but fls sc 
is unnecessary ta pray for clerj^ in petit bfccny, thwe tfcattit£ii wiU not 
apply to caiet where thefoodi tak«n fall thort of tbat BHiouot. 
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no person be tliercin * ; which also now extends to aiderg^ 
abettors, tind accessories before the tact * : 2, By privately 
St ea ling goods, wares, or merchandize in any shop, ware- 
house 1", coach-hoLise, or stable, by day or by night ; though 
the same be not broken open* and though no person be 
therein*: which likewise extends to such as assist, hire, or 
command the offence to be committed. (22) Lastlvj in 
larcinies to the value (^ forty shillings in a dwelling-house, or 
its out*houses, although the same be not broken, and whedier 
any person be therein or no ; unless committed against their 
masters by apprentices under the age of fifteen ^, This also 
extends to those who aid or assist in the commission of any 
such offence^ 



2, Laucjnt from the person is either by privaiely stealing j [ 241 ] 
or by o|jen and violent assault^ which is usually called robbery^, 

The offence of privately stealing from a man's ptrsmh as 
by picking hts pocket or the like, privily without his know- 
ledge, was debarred of the benefit of clergj^, so early as by 
the statute SEliz. cA. But then it must be such a krciny as 
stands in need of the benefit of clerg}^, viz, of above the 
value of twelvepence; else the offender shall not have judg- 
ment of deatht For the statute creates no new offence j but 
only prevents the prisoner from prayiJig the benefit of clergy, 
and leaves him to the regular judgment of the antient law *» 
This severity {for a most severe law it certainly is) seems to 
be owing to the ease with which such offences are committed, 
the difficulty of guarding against diem, and the boldness wiUi 



^ Srat, 3&4W*&M, c,9. 
« Sec Foster, 73, Bjut. 379* 487. 
4th ^ 

* Stat. io&nw;iri. c.2a. 

''StaU 12 Ann. st, L c.t, 
» I Hiwfc, P. C. c. 35. % 4, The 
likfi tibservKtlaii will r^rtninly hi>ld in 



the aiscs of horse-stealing , (1 Hal, 
P,C, 53 iO thefts in Nortlmmbcrliind 
and Cumberland^ and stealing woollen 
doth from the tenters ; and ponibljr 
in such other c*seii whcfij it b prodded 
by any statute tbat simple larcen^ri ttn- 
der certain circumstances, shall Ue fe- 
lony without benefit of clergy- 



(S2) This offence, whatever be the value of the goods, \% now punishable 
with transportation for Ufe, or any term not le^s than seven yedrs, or iui- 
prtsonment with or without hard labour for any term not exceeding seven 
jre&rs. £ke 4 G. 4. c» 5 J, 
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which they were practised (ertn in the queeu^s court and 
presence) at the time when this statute was made : besides 
tJmt this is an infringement of property, in the mnnual occu- 
pation or coq>oral possession of the owner, whicii was an 
offence even in a state of nature. And therefore tlie saccul^if 
or cutpurses, were more severely punished than common 
tlneves by the Roman and Atlienian laws ^ (23) 

Open and violent lar ciny from tlie permn^ or robhay, the 
rapina of the civilians, is the felonious and forcible takings 
from the person of anotherj of goods or money to any value, 
by violence or putting him in tear^* 1» There must be a 
taking, otherwise it is no robbery, A mere attempt to rob 
was indeed held to be felony, so late as Henry tlie fourth's 
lime * : but afterwards it was taken to be only a misdemes- 
nor, and punishable witli fine and imprisonment; till the 
[ 242 ] statute 7 Geo. I L c*2L, which makes it a felony (transport- 
able for seven years) utdawfully and maliciously to assault 
another with any offensive weapon or instrument; — or by 
menaces, or by other forcible or violent manner, to demand 
any money or goods ; — with a feloniout intent to rob, (24) 



' jy. 47. 11* 7, Po«, Antif]. 1. I* 



1 Hiiwk. P* C c.a^. 
1 HmL P*C 532. 



i%n} Tht? severity of thia I aw hod occasloti^d many very refined con$inic- 
doTii to narrow it» extene, iwhich are now rendercci unnecenuy and laap- 
jjli cable by die re[iealiijg statute of 48 G. 3, c 1 29. By thii the o0enec <^ 
feloniou^ stealing from the person, whether privily wiihouc his knowledge 
or noi Jmt without such force orpuuing in fear ax is sufficient to con«cttnte 
die crime of robbciy,or to be preac^nt aiding or abetting therein, h puniabnble 
by transportation for Ufe^ or any less tenn not Jess than se?eo years «r by 
tmprisoninent with or without hnrd Jobour for any term not exceeding 
three year** 

(24) This stiuutc stands repealed by the 4GA*t,S4,^ whidi makei it a 
felony {Hinishable by tran^porlution for life, or any term not lefi than lereck 
yearSj or ini prison mcnt with or without hard laliour for «ny term not ex^ 
ceeding «cven years^ to nialidousiy assault with intent to rolt ; by mciiaoes 
or force maliciously to demaml money, jpo%\%^ or security for money^ with 
intent to steal the same ; nmhciondy to threaten to aiceuse any one of any 
crime pnnishubLe with dcMth, tramportAtion, or pillory, or any infmnouA 
cnme with intent to extort money, necurily for rnoney or gooitv or to pro- 
curt, aid, <ir ahei the commi«if>n of any rtf these of&ncet. Ai ihb ctatuie 
like the 7 G s, c.2j., make^ it necessary dwt the imeni iboold be to rofe 
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If the thief, having once taken a purse, returns it, still it ia a 
robbery ; and so it is whether the taking be strictly from the 
person of another, or in his presence only; as, where a rob- 
ber by menaces and violence puts a man in fear, and drives 
away his sheep or his cattle before his face ^ But if the 
taking be not either directly from his person, or in his pre- 
sence, it is no robbery **. 2. It is immaterial of what value 
the thing taken is : a penny as well as a pound, Uius forcibly 
extorted, makes a robbery**. S. Lastly, the taking must be 
by force, or a previous putting in fear; which makes the vio- 
lation of the person more atrocious than privately stealing. 
For, according to the maxim of the civil law*, " qui xn rapuit, 
fur improbior esse videturJ' This previous violence, or putting 
in fear, is the criterion that distinguishes robbery from other 
larcinies. For if one privately steals sixpence fix>m the per- 
son of another, and afterwards keeps it by putting him in 
fear, this is no robbery, for the fear is subsequent': neither 
is it capital, as privately stealing, being under Uie value of 
twelvepence. Not that it is indeed necessary, though usual, to 
lay in the indictment that the robbery was committed by 
putting in feat; it is sufficient, if laid to be done by violence^. 
And when it is laid to be done by putting in fear, this does 
not imply any great degree of terror or aifright in Uie party 
robbed : it is enough that so much force, or threatening by 
word or gesture, be used, as might create an apprehension of 
danger, or induce a man to part with his property without or 
against his consent \ Thus, if a man be knocked down with- 

«» 1 Hal. P. C. 533. ^ 1 Hal. P. C. 534. 

« Comyns, 478. Stnu 1015. * Trin. 3 Ann. by all the judges. 

«« 1 Hawk.P.C. C.34. §16. *» Fost. 128. 

« Ff. 47. 2. 4. xxu. 

or extort money from the same person who is assaulted or threatened with 
accusation, the same construction will probably be put on it. Under the 
former act, a man was tried who followed a chaise for some time, in which 
was a gentleman, and at last presented a pistol at the post-boy and bid him 
stop, uang at the same time many violent oaths; the post-boy obeyed him, 
and he immediately turned towards the chaise, but perceived that he was 
pursued, and rode away without saying or doing any thing to the gentleman 
in the chaise. In this case, as the assault and menace were directed against 
one person, and the intent was to rob another, the prisoner was acquitted 
on two indictments, the first charging him with an assault on the gentleman 
with intent to rob him; and the second, an assault on the post«boy with 
intent to rob him. RuiieU^C.L. p.B84. Thomte's case. 
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out previous warning, and stripped of lus property while 
t»enseless, though strictly he cannot be said to be jnd in Jear^ 
[ 243 ] yet this is undoubtedly a robbery* Or, if a person with a 
sword drawn begs an alms, and I give it Itim through mis^ 
txust and apprehension of violence, this is a felonious robbery*. 
So if, under a pretence of sale, a man forcibly extorts nioney 
from another, neither shall this subterfuge avail him* But it 
is daubt€«i ", whether the forcing a htgler, or other chapmaii» 
to sell his wares, and giving him the full value of them, 
amounts to so heinous a crime as robbery. 

This species of larciny is debarred of the benefit of clergy 
by statute 23 Hen. VII L c. L, and other subsequent statutes, 
not indeed in genend, but only when committed in a dwell- 
ing-housei or in or near the king's highway. A mbbery^ 
therefore^ in a distant field, or footpath, was not punished 
with death*"; but was open to the benefit of clergy till the 
statute 3 St 4 W» & M* c. 9p> which takes away clergy from 
both principals aitd accessories before the fact| iti robbery, 
wheresoever committed. 

IL Malicious mischiefs or damage, is the next speeies of 
injury to private property, which the law considers as a public 
crime, I'his is such as is done, not animojurandu or with 
an intent of gaining by another's loss; which is some, though 
a weak, excuse ; but either out of a spirit of wanton cruelty^ 
or black and diabolical revenge. (25) In which it bears a 






1 H»J. P. C 5SS. 



(25) Thif descHptton will hardly be foutid t^npply to all the cttsesuhich 
are claMed under ^the geneml head of rrmlicbui mbchief ; for ejtamplei in 
the offences which arc prodded a^nunsl hy I Ann, *t,l**c,9. and JSAam 
It 3* c, I J, relative to the dettruction of thips, there can be no doubt that 
plunder k a m&ih if not the »ale motive* to thc^ act. It is wcU observed in 
Ei9t'sP. Ci C.2*, ft. 1. thae ** it offcen Imppeof that a violent, lawless, nnd 
dcftructive spirit, however generally Jittributahk to pcrMinftl mdljinitj iod 
revenge, ii often incited by and Bccomjjiinied with n lun for plunder, r** 
fiirdk» of the nic^n», and hardened ngKinit the coniequences. Seme of the 
OMieti which remain to be described are of thi* son* originating from * 
nuium of uiajiee and covetoumess, where the end to eontempJution i» toino 
ttlkdiii gun t» bcot^tAined bj lorae viokul and deitniclive joemnt." 
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near relation to the crime of arson ; for as that affects the 
habitation, so this does the other property, of individuab* 
And therefore any damage arising from this mischievous dis- 
position » though only a trespass at common law, is now by a 
multitude of statutes made penal in the highest degree. Of 
these I shall extract the contents in order of time* 



ANn, first, by statute 22 Hen. VI IL c#lL perversely and 
maliciously to cut down or destroy the powdike, in the fens 
of Norfolk and Ely, is felony. And in like manner it is, by 
many special statutes, enacted upon the occasions, made 
felony to destroy the several sea-banks, river-banks, public 
navigations, and bridges^ erected, by virtue of those acts of 
parliameiiL By statute fSEliz. c-13. (for preventing rapine [ 2ii 
on the northern borders) to bum any bam or stack of corn 
or grain ; or to imprison or carry away any subject, in order 
to ransom him, or to make prey or spoil of his person or 
goods upon deadly feud or otherwise, in the four northern 
counties of Northumberland, Westmoreland, Cumberland, 
and Durham, or being accessory before the fact to such car- 
rying away or imprisonment ; or to give or take any money 
or contribution, there called bJaekmall^ to secure such goods 
from rapine ; is felony widiout benefit of clergy. By statute 
22&23Car-IL c,7* maliciously, unlawfully, and willingly, 
in the night-time, to burn, or cause to be burnt or destroyed, 
any ricks or stacks of com, hay, or grain, barnsj liouses^ 
buildings, or kilns; or to kill any horses, sheep, or otlier 
cattle, is felony | but the offender may make his election to be 
transported for seven years; and [maliciously] to maim or 
hurt such horses, sheep, or other cattle [in the night-time] is 
a trespass for which treble damages shall be recovered. By 
statute 4 & 5 W*&M, c*23. to burn on any waste^ between 
Candlemas and Midsummer, any grig, liug, heath, furze, 
goss, or fem, is puuit^hable with whippuig and confinement in 
the house of correction. (26) By statute 1 Anm st.2. c,9, 
captains and manners belonging to ships, and destroying the 
same, to the prejudice of the owners, (and by 4 Geo. I. c, 12. 
to the prejudice of insurers also,) are guilty of felony witliout 

(ae) The object of this provision is the preservadan of red and black 
^me. See post, p, 247* st, sa G. 2. c.l9* 
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benefit of clergy. (27) And by statute I'i Ann, st.2, c*18. 
making afty hole in a ship in distress, or stealing her pumps, 
or aiding or abetting sucli ofTeiices, or wilful!}^ doing any thing 
tending to the immediate loss of such shtp^ is felony without 
benefit of clergy. By statute I Geo, L c* 4-8. maliciously to set 
on fire any underwood, wood, or coppice, is made single 
felony. By statute 6 Geo. I. c. 23- the wilfid and maHcious 
tearing, cutting, spoiling, burning, or defacing of the garments 
or clothes of any person passing in the streets or high ways* 
with intent so to do, is felony. This wjis occasioned by the 
insolence of certain weavers and otliers, who, upon the tntro- 
dnction of some Indian fashions prejudicial to tlielr own 
manufactures^ made it their practice to deface them ; either 
by open outrage, or by privily cutting, or casting aqfmjmiii 
t 245 ] in the streets upon such as wore them^ By statute 9 Geo, I« 
C.22, commonly called the Waltham black act, occasioned by 
the devastations committed near Wakham in Hampshire, by 
persons In dbgnise or with their faces blacked ; (who seem to 
hare resembled the Roberdsmen, or followers of Robert Mood, 
Uiat in the reign of Richard the first committed great outrages 
oil the borders of England and Scotland^ |) by tills black act^ 
I say, which has hi part been mentioned under the several 
h^^s of riots, menaces, mayhem, and larciny "•, it is faither 



^ 3 Inst. 197. 



^ See pn£a44, aOB. 935. 340. 



(§7) The 45G.^, c. 1 1 J. repeals the provision* of 4G. L c* 12,, and innkea 
it tt capital fdony, triable within a count)- if comnutted there, and tC un 
the hi^h seas, according to 28 Hen,B. c, 15., wilfully to casi away, bum, or 
othcrwi&e destroy airy vessel, or to counsel the same to be rioue, if k be 
done accordingly, with inttnt raaliciously to prejudice any owner o( such 
ybsm), or of any goods loaded on board, or any person, or body corporate, 
who ihaU hare insured the ^hip, freight, or goods* 

The 26 G. 2, C.19. i» a more gen end law on the jiubject matter of 12 Ann. 
St, 2. CIS., and makes it capital in any person to pJuudtT my efleel5 be^ 
longing to any ship in distress, wrecked, loft, or strandetL in any part of hit 
majeety'a dominions^ (whether any ttving creature be on lK>ard such ship or 
aot,) or any of the furniture^ tackle, provision, or part of such sltlp ; or to 
b^it or woiiod with intent to kilt, or otherwise wilfully to obstnict the 
escape of any person i.'ndcavouring to «ave his UJc from such ship ; or to 
han^ out any false ll^ti, with intention to bfing atty ship bto danger. 
Where, howirvcr, good* of imaU ?»lue ra*t on fthort are ttolen with no or- 
cuuitaticea of emeky, outrage, or ¥toleiice, iha ottoder may be proMCUted 
and pjmihed at for petit larceny. Bee poet,J€>4. 
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enacted, that to set fire to any house, barn, or out-house, 
(which is extended by statute DGeo.IIL €.29- to the maHcious 
and wilful buniing or setting 6ie to all kinds of mdls,) or to 
any hovel, cock, mow, or stack of corn, straw, hay, or wood ; 
or unlawfully and maliciously to break down the head of any 
fish-pond, whereby die fish shall be lost or destroyed ; or in 
like manner to kill, maim, or wound any cattle ; or cut down 
or destroy any trees planted in an avenue, or growing in a 
garden J orchard, or plantation, for ornament, shelter, or 
profit : all these malicious acts or procuring by gift or promise 
of reu ard any person to join them therein, are felonies without 
benefit of clergy ; and the hundred shall be chargeable for 
the damages, unless the oifender be convicted, (28) In like 
manner by the Roman law, to cut down trees, and especially 
vines, was punished in the same degree as robbery," By 
statute 6 GecIL c*37< and 10 Geo, II. c.32. It is also made 
felony without the benefit of clergy, maliciously to cut down 
any river or sea-bank, whereby lands may be overflowed or 
damaged ; or to cut any hop-binds growing in a plantation of 
hops, or wilfully and maliciously to set on fire, or cause to be 
set on fir^ any mine, pit, or delph of coal. (29) By statute 
11 GeoAL c,22* to use any violence in order to deter any 
person from buying corn or grain ; to seize any carriage or 
horse carrying grain or meal to or from any market or sea- 
ix»rt ; or to use any outrage with such intent ; or to scatter^ 



(2S) Ab to fish>ponJ!» ant! fish, and as to dcstrtjying trees, see pp, 4. 234^ 
2S5. ; the TnaNcioLifily killing, maiming, or woimdiag cattle h now punished 
in the same manner as the latter ofTencfi by the same statute 4 G,4p cSi* 
la all cases under the statutes of hue and try, riot act» black act, and several 
subtseqiierxt statutes, in whlcli the liundred h made liable for the damage 
sustained, the jG-4, c,3J. gives a summary mode of recovering at aspeciid 
petty sessions, jind forbids the bringing any action against the hundred, 
where the datnage does not exceed 30l. 

{29) By the 15 G. '2. c.2l., which recites the statute of loG.S. c. 52-, and 
states that it is reasonable that an adequate punishment should likewise be 
inflicled on persons who shall wilfully and maliciouiJy destroy or damage 
colUeriei by means of wi^r, it it made an actionable matter^ and vifiited 
with treble damiges and full co$U of suit, maliciously to divert or convey 
water into my cod mine, with design to destroy or damage any coal work. 
.&e. The reader will not fail to remark the immeji^ie inequality of punish- 
ment aw arded to the two olfences of destroying by fire or wftter. 
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tnke away, spoil, or damage such grain or meal ; ts pojiished 
L 24^ 3 for the ilrst offence with imprisoiiment and public whipping : 
aiid the second offence, or destrojiiig any granai'y where corn 
is kept for ex|>ortation, or taking away or spoiling any grain 
or meal in sucli granar)', or in any ship, boat, or vessel in- 
tended for eiqiortation, is felony, subject to transportation for 
seven years. By statute 28 Geo.IL c. 19, to set fire to any 
goss> furze, or fern, growing in any forest or chase^ is subject 
to a fine of five poundi>* By statutes 6 Geo. II L c.30- & 48., 
and 13 GeoJII, c,33., wilfully to spoil or destroy any timber 
fir other tree% roots, shrubs, or plants, is for the two first 
offences liable to pecuniary penalties; and for the tliird^ if in 
tlie day-time, and even for the first if at night, the offender 
shall be guilty of felony, and liable to transportation for seven 
years. By statute sGeo.IIL c. 29. wil hilly ajid niahctously 
to burn or destroy any engine or other machines, therein 
specified, belonging to any mine ; or any fences for iuclosures 
pursuant to any act of parliament, is made single felony and 
punishable with transportation for seven years, hi the offender, 
his advisersj and procurers. And by statute 13 Geo. III. c.38* 
the like punishment in inflicted on such as break into any 
house, &c. belonging to the plate-glass company with intent 
to steal, cut, or destroy, any of their slock or utensils, or 
wilfully and maliciously cut or destroy the same. And tliese 
are the principal punishments of malicious mischief. (30) 



£ 247 ] HI. FoROEUY, or the cnmenjhht\ k an offence, which was 
punished by the civil law with deportation or banishment, and 
sometimes with deaUi'", It may with us he defined {at com- 
mon law) to be, ** die fraudulent making or alteration of a 
** writing to tlie prejudice of another man's right;" for which 
the offender may suffer fine, imprisonment, and |nl!ory- And 
also by a variety of statutes, a more severe punishment is 
inflicted on the offender in many particular cases, which are 



) 



(30) Several itaiyt«« have been pnKed si nee the ■uihor'i death Tor tJii: 
ptotecdott of the buiUliit|r» Bad miichiticr}' of difocnt aumufacttifvi Iroai 
liialickiiii iTMschtef; Uie 5'iG, S. c. ISO. it n general act mdLing it » cnpit^ 
f^oay mmlldouilj to burn or set fife to wiy buildings, ereclionv, or engines 
tiied in the cnrrvmi,^ on nny tjratle or luaauftictorx, ^^ hi which aoy eoodi, 
wire», 01 mcrchfto Jtic tat dcpoiited. 
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multiplied of late as almost to become generat I shall 
^mention the principal lostatices. (31) 

By statute 5 Eliz. c, l*i to forge or niake^ or knowingly to 
publish or give in endence, any forged deed, court-roil, or 
wiU, with intent to affect the right of real property, either 
freehold or copyhold^ is punished by a forfeiture to the party 
grieved of double costs and damages; by standing in the pil- 
lory, and having both the ears cut off, and the nostrils sht, and 
seared; by forfeiture to the crown of the profits of the oJTender's 
lands, and by perpetual imprisonment For any forgery 
relating to a term of years, or annuity, bond, obligation, ac- 
quittance, release, or discharge of any debt or demand of any 
personal chattels, the same forfeiture is given to the party 
grieved j and on the offender is inflicted the pillory, loss of 
one of his ears, and a year's imprisonment : the second offence 
in both cases being felony without benefit of clergy. 

Besides this general act, a multitude of others, since the 
revolution, (when paper-credit was first established,) have in- 
flicted capital punishment on the forging, altering, or uttering 
as true, when forged, of any bank bills or notes, or other 



(51) This definition of forgery $eems too confined, if by the wordi *' to 
the prejudice, &c," it h intended to convey a notion that some one's right 
znu:»t actua!ty l>e prejudiced by t!ie forged writing ; because it h clear that 
the offence is complete before publication of the instrument, and that it k 
enough if the counterfeiting be such whereby another may be prejudiced. 
Eait'^ P, C. c.xix. 5. 7, In the short account which the author gives of thii 
oflfence in the text, he principally confines himself to the cases in which for- 
gery may be committed, and formidable as hk list may appear, yet it may 
give the reader some idea how it might have been increased^ to mention 
that Mr. Hammond, in the title Forgery of his Criminal Code, has enumer- 
ated more than 400 statutes which con Cain provisions against the oSenco* 
It would be In vain therefore to attempt to complete the author's sketch j 
and even upon far more important and general points which ari^e in the 
consideration of this offence, equally at common law and under the statute*, 
(such aij for example, the questions what false making, insertion, alteration, 
or erasure amounts to forgery ; how far the validity in law of the thing 
forged, supposing it were a genuine instrument, is essential to forgery ; and 
what degree of similarity must exttt between the counterfeit and true inatm* 
ment) I think it better to refer the student to East's P,C. c.xix., than to 
attempt to give an account within limits which miwt prevent ita being saiii- 
factory* 
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securities'*; of bills of credit issued from the exchequer''; of 
South-sea bonds, &c/; of lottery tickets or orders*; of arniy 
or navy debentures « ; of East-India bonds*' j of writings under 
the semi of the London, or royal exchange a^urance*; of the 
hand of the receiver of the pre-fines^; or of the accountant- 
general and certain other officers of the court of chancery'; 
[ 249 ] of a letter of attorney or other power to receive or transfer 
stock or annuities ; and on the personating a proprietor thereof 
to receive or transfer sucli annuities^ stock, or dividends*; also 
on the person at tngj or procuring to be personated, any seaman 
or other person, entitled to wages or other naval emoluments, 
or any of his personal representatives j and the taking, or 
procuring to be taken, any false oath in order to obtain a 
probatet or letters of administration, in order to receive such 
payments; and the forging or procuring to be forged, and 
likewise the uttering, or publishing, as true, of any counter- 
feited seaman's will or power* ^ (32) to which aiay be added, 
though not strictly reducible to this heail, the counterfeiting 
of Mediterranean passes, under tlie hands of the lords of the 
admiralty, to protect one from ilie piratical states of Barbary^^i 
the forging or Imitating of any stamps to defraud the public 
revenue ** ; and the forging of ajiy marriage*register or 
licence' ; (33) all which are by distinct acts of parliament made 
felonies, without benefit of clergj-. By statute 13 Geo. Ill, 
C.52. and 59. forging or counterfeiting any stamp or mark to 
denote the standard of gold and silver plate, and certain other 



-? Sl*t, B&9W. IIL c*20. §36. 
llG«o.Lc.9, IS Geo. L c. 52. IS 
Geo.IL C.13. ]3Gfo.in. c.79. 

'' See the Bfveral nets for issuing them, 

• Stilt, 9 Ann. c. 2U GGcoA. €.4* 
&1!. IS Geo. L C.332. 

^ See theierer^l acU for tlie Jotteii^i, 
' Sut* 5Gi^pl. c,M. 9GecfcI*c.5. 
*StaL IS Geo, I.e. 32. 

* StMt 6 Geo. I. CIS. 



r 34ftt.S3Gco,II. c.l4. 
' Sbit IS Geo. I. C32, 

• Stat. 8 Geo, I. c. 23. 9 Geo. I. 
c 11?. 31 Geo. J L c. srii. 4 77. 

^ Sut. 5 1 Geo. 1 1, c. 10. 9 GcO< III. 

c.ao. 
' Stat. 4G«o.ii. caa 

* See tlie ii«Yenl sUnip «£ti. 
■ Suit S6G^ 11. <:.33. 



(38) The 57 G. 5. c. 1ST. consoUdntef the mriou* Uatutes on thU fubject^ 
ftnJ embtmccs all the cmes of personation and torj^cry, to obtain wages, pay, 
prixe-^money, bount^^inoney^ pernio n-money, or other ellawance) of monejf 
of any naval or ninrine officer, ^eamanj marine, &c^ sftd aaftke* iheta pu» 
nithable captally^ 

(33) Sctj ant«, p, 103. ||,(f). 
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offences of the like tendency, are punished with transportation 
fcr fourteen years. By statute 12 Geo. III. c4a« certain 
frauds on the stamp-dutiesp therein describe^f principally b^ 
using the same stamps more than once, are made siiigle 
felony, and liable to transportation for seven years. And the 
same punishment is inflicted by statute 13 Geo. III. c.S8« on 
such as counterfeit the common seal of the corporation for 
manufacturing plate-glass, (thereby erected,) or knoivingly 
demand money of the company by virtue of any writing under 
such counterfeit seal. 

There are also certain other general laws, with regard to 
forgery; of which the first is 2 Geo. II. c.25. whereby^ the 
first offence in forging or procuring to be forged, acting or 
assisting therein, or uttering or publishing as true any forged 
deed, will, bond, writing obligatory, bill of exchange, pro- 
missory note, indorsement, or assignment thereof or any [ 250 ] 
acquittance or receipt for money or goods, with intention to 
defraud any person, (or corporation ',) is made felony with- 
out benefit of clergy. And by statute 7 Geo. II. c.22. and 
18 Greo.III. c. 18. it is equally penal to forge or cause to be 
forged, or utter as true a counterfeit acceptance of a bill of 
exchange, or the number or principal sum of any accountable 
receipt for any note, bill, or any odier security for money ; or 
any warrant or order for the payment of money, or delivery 
of goods. So that, I believe, through the number of these 
general and special provisions, there is now hardly a case 
possible to be conceived, wherein forgery, that tends to de- 
fraud, whether in Uie name of a resd or fictitious person', is 
not made a capital crime. 

These are the principal infringements of the rights of 
property : which were the last species of offences against in- 
dividuals or private subjects, which the method of distri- 
bution has led us to consider. We have before examined 
the nature of all offences against the public, or commonwealth: 
against the king or supreme magistrate, the father and pro- 
tector of that community ; against the universal law of all 
civilized natiims, together with some of 'the more atrQ«io>tts 

' Stftt 31 OCK II. c. SS. 1 78. < Fort. 116, &c 

u t 
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offences, of publicly pernicious consequence, against God 
ai|d his holy religion. And these several heads ccnnprehend 
the whole circle of crimes and misdemesnors, with the pu- 
nishment annexed to each, that ar^ cogmzabl^ by the laws of 
fSng^d, 
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CHAWER THE EIGHTEENTH* 

OF THE MEANS OP PREVENTING 
orrENCEs. 



TXTE are now arrived at the fifth general branchy or beadi 
under which I proposed to consider the subject of this 
book of out commentaries ; viz. the means of preventing tht 
commissioii of crimes and misdemesnors. And really it is an 
honour, and almost a singular one to our English laws, that 
they fimiish a title of this sort J since premrUive justice is, 
iipon erery principle of reason, of bumaAityi and of aound 
policy, preferable in aU respects to punishing justice'} the 
eicecution of which, though necessaryj and in its consequences 
a species of mercy to the commonwealth, b always attended 
with many harsh and disagreeable circumstances. 

This jpreventive Justice consists in obliging those persons, 
whom there is a probable ground to suspect of ftitiire mis- 
behavioufj to stipulate with and to give fiill assurance to the 
public, that siich offence as is apprehended shall tiot happen ; 
by finding pledges or securities for keeping the peace, or for 
their good behaviour. This requisition of sureties has been 
several times mentioned before, as part of the penMty inflicted 
upon such as have been guilty of certain gross misdemesiiors : 
but theire also it must be understood rather as a caution 
against the repetition of the offence, than any immediate pain 
or punishment* And indeed, if we consider aU human pu«- 
nishments in a large and extended view, we shall find them 
all rather calculated to prevent future crimes, than to expiate 
the past? since, as was observed in a former chapter ^, alt pu-* 



• Beccar, di.4ti 
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nishments inflicted by temporal laws may be classed under 
three heads ; such as tend to the amendment of the offender 
himself, or to deprive him of any power to do future mis- 
cbie^ or to deter others by his example ; all of which conduce 
to one and the same end, of preventing future crimes whether 
that can be effected by amendment, disability, or example. 
But the cautions which we speak of at present, is such as is 
intended merely for prevention, without any crime actually 
committed by the party, but arising only from a probable 
suspicion, that some crime is intended or likely to happen : 
and consequently it is not meant as any degree of punishment, 
unless perhaps for a matins imprudetice in giving just ground 
of apprehension- 

Bt the Saxon constitution these sureties were always at 
I h^dy by means of king Alfred's wise institution of deeen- 
Dories or frankpledges ; wherein, as has more than once been 
I observed % the whole neighbourhood or tithing of freemen 
were mutually pledges for each other's good behaviour. But 
this great and general security being now fallen into disuse 
and neglected, there hath succeeded to it the method of making 
suspected persons find particular and special securities for 
their future conduct; of which we find mention in the laws 
of king Edward the confessor''; (I) ^Uratlai^fidejussaresde pace 
" ei kgalitaie tuerida*- Let us therefore consider^ first, what 
this security is; next, who may take or demand it; andlAady, 
how it may be discharged. 



1. This security consists in being bound, with one or more 
securities, in a recognizance or obligation to ibe king, entered 
on record, and tidcen in some court or by some judicial officer; 
whereby the parties acknowledge themselves to be indebted 
to the crown in the sum required, (for instance 100/.) with con- 
dition to be void and of none effect, if the party shall appear 
in court on such a day, and in the mean tiinc sh&U keep the 
i£ £53 ] peace; ettJier generally, towards the king and all hii liege 
people ; or particularly also, with regard to the person^ who 

' 3«« Vd. 1. pa^. 1 H. * Cap, 18, 
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craves the security. Or, if it be for the good behaviour, 
then on condition that he shall demean and l>eha?c himself 
well, (or be of good behayiour,) either generally or specially, 
for the time therein limited, as for one or more years, or for 
life. This recognizance, if taken by a justice of the peace, 
must be certified to the next sessions, in pursuance of the 
statute 3 Hen- VI L c, L, and if the condition of such recog- 
nisance be broken, by any breach of the peace in the one case, 
or any misbehaviour in the other, the recognizance, becomes 
forfeited or absolute ; and being estreated or extracted (taken 
out from among the other records), and sent up to the ex- 
chequer, the party and lus sureties^ having now become the 
king*s absolute debtors, are sued for the several sums in which 
they are respectively bound. 



2. Ai^v justices of the peace, by virtue of their commission, 
or those who are e^ o^-cia conservators of the peace, as was 
mentioned in a former volume % may demand such security 
according to their own discretion; or it may be granted at 
the request of any subject, upon due cause shewn, provided 
such demandant be under the king's protection ; for which 
reason Jt has been formerly doubted, whether jews, pagans, 
or persons convicted of a ptwmunire were entitled thereto ' 
Or, if the justice is averse to act, it may be granted by a 
mandatory writ, called a mtppUcavit^ issuing out of the court 
of king's bench or chancery ; which wiU compel the justice to 
act, as a ministerial and not as a judicial ofEcer : and he must 
make a return to such writ, specifying his compliance^ under 
his hand and seal ^, But this writ is seldom used : for, when 
application is made to the superior courts, they usually take 
the recognizances there, under the directions of the statute 
SlJacL c-8p And indeed a peer or J^eeress cannot be bound 
over in any other place, than the courts of king's bench or 
chancery : though a justice of the peace has a power to re- [ 
quire sureties of any other person, being compos mentis and 
under the degree of nobility, whether he be a fellow-justice or 
other magistrate^ or whether he be merely a private man ^t 
Wives may demand it against their husbands : or busbandst 



' S«« Vol t. p«g< 350. 

^ 1 H«wk* P.Cc.60. 1 2, 3. 
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if necessary, ag^nst their wives'- But feme coverts, and 
tniants under age, ought to find security by their friends only, 
and not to be bound themselves : for they are incapable of en^ 
gaging themselves to answer any debt ; which, as we observed, 
is the nature of these recognizances or acknowledgments* (2) 

S* A REcoGNizAKCB may be discharged, either by the de- 
mise of the king, to whom the recognizance is made j or by 
the death of the principal party bound thereby, if not before 
forfeited ; or by order of the court to which such recognizance 
Is certified by the justices, (as the quarter-sessions, assizes, or 
king's bench,) if they see sufficient cause : or in case he at 
whose request it was granted, if granted upon a private account, 
will release it^ or does not make liis appearance to pray that 
it may be continued ^. 

Thus far what has been said is applicable to both species 
of recognizances, for the peatef and for the good behaviour ; 
de pace^ ct kgalUate^ tuimda^ as expressed in the laws of king 
£dward« But as these two species of securities are in some 
respects different, especially as to the cause of granting, or the 
means of forfeiting them, I shall now consider them separately : 
and first, shaO shew for what cause such a recognizance, with 
sureties for the pcacc^ is grantable ; and then, how it may be 
forfeited* 

1, Airsr justice of the peace may, ci' ^fftcio^ bind dl those 
to keep tlie peace, who in his presence make any affray i or 
threaten to kill or beat another; or contend together with 
I 355 3 hot and angry words : or go about with unusual weapons or 
attendance, to the terror of the people* and all such as he 
knows to be common -barretors; and such as are brought 

* S StT», 1207. * 1 H»wk. FC. c.ea 1 17. 



(g) The truth of the fact* itat€4 in the appllcatioQ ii taien for granted^ 
unlesi ypon the face of it they appear matiifestJy to be false, and the party 
who is applied agaiDst is not at liberty b)' hi* own aflidmvitf or thosc^ of oihef 
persons, to contradict them and prove their falsehood. But as the applJ- 
eadon must be verift<?d by oath, be bns an opportiintty of iDdlcting the af>- 
plkanC for perjury, and if he iitccicdft in that prosecution, thU w ill be a 
ground for the court 10 diicharge the security. M.jt, Dohert^, uEast'i 
ft 171. 
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before him by the constable for a breach of peace in his pre- 
sence ; and all such persons as, having been before bound to 
the peace, have broken it and forfeited their recognizances \ 
Also, wherever any private man hath just cause to fear that 
another will bum his house, or do him a corporal injury, by 
killing, imprisoning, or beating him ; or that he will procure 
others so to do ; he may demand surety of the peace against 
such person : and every justice of the peace is bound to grant 
it, if he who demands it will make oath, that he is actually 
under fear of death or bodily harm ; and will shew that he has 
just cause to be so, by reason of the other's menaces, attempts^ 
or having lain in wait for him ; and will also further swear, 
that he does not require such surety out of malice or for mere 
vexation K This is called swearing the peace against another : 
and, if the party does not find such sureties, as the justice in 
his discretion shall require, he may be immediately com- 
mitted till he does "". 

2. Such recognizance for keeping the peace^ when given, 
may be forfeited by any actual violence, or even an assault, or 
menace, to the person of him who demanded it, if it be a 
special recognizance ; or, if the recognizance be general, by 
any unlawful action whatsoever, that either is or tends to a 
breach of the peace ; or more particularly, by any one of 
the many species of ofiences which were mentioned as crimes 
against the public peace in the eleventh chi^ter of this book : 
or, by any private violence committed against any of his ma* 
jest3r's subjects. But a bare trespass upon the lands or goods 
of another, which is a ground for a civil action, unless acoom« 
panied with a wilful breach of the peace, is no forfeiture of 
the recognizance ^ Neither are mere reproachful words, as 
calling a man knave or liar, any breach of the peace, so as to 
forfeit one's recognizance, (being looked upon to be merely 
the elBfect of unmeaning heat and passion,) unless they amount [ gjg i 
to a challenge to fight ^« 

The other species of recognizance, with sureties, is for the 
good abearanee or good behaviour. This includes securi^ for 

* J Hawk. P.C. cSO. 5 1. "Bid. §25. / 

'/«a.§6, 7. •/«(/. §2«. 

" Ibid. § 9. 
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the peace, and somewhat more : we will therefore examine it 
in the same maimer as the other, 

1, First, then, the justices are empowered by the statute 
34- Ed, II L c. li to bind over to the good behaviour towards 
the king and his people, all them that be not of good Jame^ 
wherever they be found ; to the intent that the people be not 
troubled or endamaged, nor the peace diminished^ nor mer- 
chants and others, passing by the highways of the realm, be 
disturbed nor put in the peril which may happen by such 
offenders. Under the general words of this expression, that 
be not qfgoodfame^ it b holden that a man may be bound to 
his good behaviour for causes of scandal i eanira bcmos mores f 
as well as contra pacemj as, for haunting bawdy-houses with 
women of bad fame ; or for keeping such women in his own 
house ; or for words tending to scandalize the government, 
or in abuse of the officers of justice, especially in the execution 
of their office* Thus also a justice may bind over all night- 
walkers; eaves-droppers^ such as keep suspicious company, 
or are reported to be pilferers or robbers ; such as sleep in 
the day, and wake in the night i common drunkards ; whore- 
masters ; the putative fathers of bastards ; cheats ; idle vaga- 
bonds ; and other persons whose misbehaviour may reasonably 
bring them within the general words of the statutes as persons 
not of good fame: an expression, it must be owned^ of so 
great a latitude! as leaves much to be determined by the dis- 
cretion of tlie magistrate himself- But if he commits a man 
for want of sureties he must express the cause thereof with 
convenient certainty; and take care that such cause be a good 
one'* 

2, A RECOGNISANCE for the good behaviour may be for* 
[ 257 ] feited by all the same means, as one for the security of the 

peace may be ; and also by some others. As, by going armid 
with unusual attendance, to the terror of the people; by 
speaking words tending to sedition ; or by committing any of 
those acts of misbehaviour, which the recognizance was in- 
tended to prevent. But not by barely giving fresh cause of 
suspicion of that which perhaps may never actually happen ^ ; 



p llliv)E.F.a t.6U §9,3,4. 
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for, though it is just to compel suspected persons to give secu- 
rity to the public against misbehaviour that is apprehended ; 
yet it would be hard, upon such suspicion, without the proof 
of any actual crime, to punish them by a forfeiture of their 
recognizance. 
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CHAPTER THE NINETEENTH. 

OP COURTS or a CRIMINAL 
JURISDICTION. 



nPHE sixtbf find last, object of our inquiries will be the 
method of inflictifig those punishments^ which the law baa 
annexed to particular offences ; and which I have constantly 
subjoined to the description of the crime itself In the 
discussion of which I shall pursue much the same general 
method that I followed in the preceding book, with regard 
to the redress of civil injuries : bj, first, pointing out the 
several courts of criminal jurisdiction, wherein offenders may 
be prosecuted to punishment; and by, secondly, deducing 
down, in their natural order^ and explaining, the several 
proceediftgi therein^ 

FiRSTj then, in reckoning up the several courts of criminal 
jurisdiction, I shall, as in the former case, b^in with an 
account of such, as are of a pubHc and general jurisdiction 
throughout the whole realm; and, afterwards, proceed to 
such, as are only of a privaie and special jurisdiction, and 
confined to some particular parts of the tdngdom. 

t. Ik our inquiries into the ciiminal courts of public and 
general jurisdiction, I must in one respect pursue a different 
order Stom that in which I considered the civil tribunals. 
For there, as the several courts had a gradual subordination 
to edch other, the superior correcting and reforming the errors 
of the inferior, I thought it best to begin with the lowest, and 
so ascend gradually to the courts of appeal, of those of the 
t S59 3 most extensive powers. But as it is contrary to the genius 
and spirit of the law of England, to sufler any man to b§ 
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tried twice for the same oflence in a criminal way, especially 
if acquitted upon the first trial ; therefore tliese criminal 
courts may be said to be all independent of each others at 
least so far, as that the sentence of the lowest of them can 
never be controlled or reversed by the highest jurisdiction in 
the kingdom, unless for error in matter of law, apparent 
npon the face of the record ; though soraetiraes causes may 
be removed from one to the other before trial. And there- 
fore as, in these courts of criminal cognizance, there is not 
the same chain and dependence as in the others, I shaU rank 
them according to their dignity, and begin with the highest 
of all; viz, 

1, The high court of parUameni ; which is the supreme 
court in the kingdom, not only for the making, but also for 
the execution of laws ; by the trial of great and enormous 
offenders, whether lords or commoners, in the method of 
parliamentary impeachments As for acts of parliament to 
attaint particular persons of treason or felony, or to inflict 
pains and penalties, beyond or contrary to the common law, 
to serve a special purpose, I speak not of them ; being to all 
intents and purposes new laws, made pro re naiOy and by no 
means an execution of such as are already In being. But an 
impeachment before the lords by the commons of Great 
Britain, in parliament, is a prosecution of the already known 
and established law, and has been frequently put in practice^ 
being a presentment to the most high and supreme conrt of 
criminal jurisdiction by the most solemn grand inquest of 
the whole kingdom *, A commoner cannot however be im- 
peached before the lords for any capital offence, but only 
for high misdemesnors^: a peer may be impeached for any 



• 1 Hal. P. a •ISO. 

" Wbeii,ln4Edw.iri.,tt)ekiQgd£- 
zE^nded the eai-Is, borons^ imd peers, to 
gke judgmeot agftiost SJmoti de Bere- 
fgrd, who bod been a notorious accom^ 
plic« in tbe o-eaiona qf Eog«r earl of 
Mortimer^ they cama before tbe kidg 
la parlkmetit, md tald all with one 
Tcdce^ that the said Simon was not 
tfaelr peer ; and therdbre Ibey were not 
bound ta judge him «a a ptct of the land. 



Aad when a[lerwanl% In the same par- 
liament, they we^re {irevailed upotii in re* 
spect of the notoriety aad heinouanew of 
bis crimeSp to recdve the ch^ge, and to 
give judgment against hin), the following 
protest and prorieo waa entered in tbe 
Farllatnent-roll; — "And it Is anented 
'' and accorded by our lord the king, and 
*< all the great men, in fuU parliament, 
(' that albeit the peer&, as. judges of the 
** parliani«nt| hiTf takea upon tbem in 
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crime. And they usually (m case of an unpefichmetit of a 
peer for treason } address the crown to appoiat a lord high 
steward for the greater dignity and regularity of thdr pro- 
ceedings ; which high steward was formerly elected by the 
peers themselves, though he was generaily com missioned by 
the king ^ ; but it hath of late years been strenuously main- 
tained'^, that the appointment of an high steward in such 
cases IS ncvt indispensably nec^ssaiy, but that the bouse may 
proceed without one. The articles of impeachment are a 
kind of bills of indictmentt found by the house of commons, 
and afterwards tried by tlje lords ; who are in cases of mis- 
demesnors considered not only as their own peers, but as the 
peers of the whole nation. This is a custom derived to us 
from the constitution of the antient Germans ; who in tbeir 
great councils sometimes tried capital accusations relating to 
the public : *^ iicet apud cmmlimn acatsare qMoque^ et discrinien 
** cmpUk intemier€\" And it has a peculiar propriety tn the 
EngliEh constitution; which has much improved upon the 
antient model imported hither from the contineuL For 
though in general the union of the legislative and judicial 
powers ought to be more careJlilly avoided % yet it may hap- 
pen that a subject, intrusted with the administration of public 
oSairs, may infringe the rights of the people, and be guilty of 
such crimes, as the ordinary magistrate either dares not or 
[ 261 ] caanot punish. Of these the representatives of the people, 
or house of commons, cannot properiy^^iwCgr ; because tbeir 
constituents are tlie parties injured : and can therefore only 
impeach^ But before what court shall this impeachment be 
tried ? Not before tlie ordinary tribunal^ wbich would 
naJtui^ly be swayed by the authority of so powerful an ac- 



" ti» pra«tic« of our lord tbe king to 
** maike «nd render the taid judgmf>Dt, 
** y€t the p«rs who now wne, or shall be 
** in tlnHs to come, be not bound or chsrg^ 
** ed to render judgment upon othera 
** th*n peer« ; nor that the pwn of tlw 
•• huid hftve power to do thii, but ihere<if 
^* «ugbit ever lo be ditchwged and i«- 
** ^iiltned J and th*t the afowMtd jydg* 
*' Bwnt now rendered be not drawn to 
•• eiAn^U or consequence in time to 
** conic, ^h«f*by tbe idd p«ri may bt 



41 charged herupfler ta judge <i/ihtT% than 
*< their peenj contiaiy to the lawi of the 
*« land, if the Eke caae happen, which 
** God forby " (Rof. Ptiri. ^Ed.IIL 
n,%iLe. ^Bnd. Hut. 190. SeUds, 
judic- in {»rL ch,l.) 

f 1 Hit PC 350. 

" Lord** Journ. \lMmf 1679* Oohl 
Joum* ISMayiert, ftpii.lQ;fr« 

' Ticit, dlr mjot. Gtmk^ H 

* See VdJ, p^.2G9. 
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cuser. Reason therefore will suggest, that this branch of the 
legislature, which represents the people, must bring it's 
charge before the other branch, which consists of the nobilitj, 
who have neither the same interests nor the same passions as 
popular assemblies^. This is a vast superiority, which the 
constitution of this island enjoys, over those of the Grecian or 
Roman republics ; where the people were at the same time 
both judges and accusers. It is proper that the nobility 
should judge, to insure justice to the accused ; as it is prcqper 
that the people should accuse, to insure justice to the com- 
monwealth. And therefore, amcmg other extraordinary dr^ 
cumstances attending the authority of this court, there is one 
of a very singular nature, which was insisted on by the house 
of commons in the case of the earl of Danby in the reign of 
Charles 11.^; and it is now enacted by statute 13& ISW.IIL 
C.2. that no pardon under the great seal shall be pleadable 
to an impeachment by the commons of Great Britain in 
parliament'. (3) 

t Monteiq. Sp.L. xi. 6. 'See eh. 81. 

'^ Com. Jouni. 5 Kiy 1679. 



(5) fn the case of the impeachment of Warren Hastings, it was deter- 
mined that an impeachment did net abate by a dissolutioin of parliament. 
The high court of parliament was affirmed to exist at all times, and although 
from a dissolution or other causes it might not always be sitting to do justice^ 
it was always open for the reception of appeals and writs of error. The 
peers, who were the judges (it was said), had their authority inherent in 
their order, and independent of the actual sitting of pariiament; and the 
prosecutors were not merdy the members of the house of commons, but 
all the commons of England, who though they might be deprived of their 
organ by a dissolution, did not thereby lose their right of acting, and might 
resume the exercise of that right as soon as they were furnished with a itew 
organ by the assembling of a new parliament. It cannot be denied, on theone 
hand, that there are some difficulties in coming to this conclusion ; but, on 
the other, it is certain that the right of impeachment would have lost half 
its value, if a contrary determination had been come to ; and it seems also 
certain that, in former times, when the duration of a parliament seldom ex- 
ceeded a month, impeachments must have been absolutely nugatory, if a 
dissolution had abated them. The debates on this interesting subject, 
which were very learned and able, may be seen very well summed up, and 
the determination itself learnedly advocated, in the Ann. I^g. for 1791. 
tol. xxtiii. 

The student will not understand the stat. of W.III. as restjrainii^g the pre- 
rogative of thc^rown u to {Mtrdoning ifter judgment on an impeachment. 
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2, The court of the iard high steward of Great Britain ^ is 
a court InsUtuted for the trial of peers, indicteil for treason or 
felony, or for misprision of either ■, The oflSce of this great 
magistrate is very antient; and wo^ formerly hereditary, or 
at least held for life, or dum baic se gcsserit : but now it is 
usually, and hath been for many centuries past^, granted 
pro hue vice only ; and it hath been the constant practice (and 
therefore seems now to have become necessary) to grant it to 
[ 26£ ] a lord of parliament, else he is incapable to try such delin- 
quent peer^» When such an indictment is therefore found 
by a grand jury of freeholders in the king's bench, or at the 
assises before the justices of oi/er and terminer^ it is to be 
removed by a writ of certiorari iiito the court of the lord high 
steward, which only has power to determhie it, A peer may 
plead a pardon before tlie court of king's bench, and the 
judges have power to allow It ; In order to prevent the trouble 
of appointing an high steward, merely for the purpose of 
receiving such plea. But he may not plead, in that inferior 
courtj any other plea ; as guilty or not gitilt^t of the indict- 
ment ; but only in this court : because, in consequence of such 
plea, it is possible that judgment of death might be awarded 
against him. The king therefore, in case a peer be indicted 
for treason^ felony, or misprision, creates a lord high steward 
pro hac xnce by commission under the great seal \ which recites 
the indictment so found, and gives his grace power to receive 
and try it, seamdum legem et cmmiehidinem Afigliae* Then, 
when the indictment is regularly removed, by writ of caiiorari^ 
commanding the inferior court to certify it up to him^ the lord 
high steward directs a precept to a Serjeant at arms, to sum- 
mon the lords to attend and try the indicted peer* This 
precept was formerly issued to summon only eighteen or 
twenty, selected from the body of the peers : then the number 
tame to be indefinite ; and the custom was, for the lord high 
steward to summon as many as he thought proper, (but of 

^ 4 but 5B* S Hiwk* F*C. 0. 8* S 1. mge vetgneur ttntre k grtmd ietteitkat 
c,44* I I, S Jem. 54* ^AHgtHrrre i fui — dmt Juirt lan p** 

■ 1 Buittr. 19S. t^ >/nir^irTivfuJpzriieiftieuf%oii 

» Ptyti. on 4 loit. 4^- avw,4r*^. (Yeurb. 13 Jfm. Fl/// IK) 

■ Quimd un keigotfur d^ pvlement S«e Siuindf P* C> US. 3 lost* Si. 
j«T!ff sTTd>n de iwvaton ^fehnif, le ray A iBiU 59. 2 Hiwk. P. C* e.g. $ K 
^r m lettm ptttmit firv un gnmd rt B«rr, 334. SBl, 4lh Ed, cmtn. 
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late years not less than twenty-three** (4), ) and that those 
lords only should sit upon the trial : which threw a monstrous 
weight of power into the hands of the crown, and this it's 
great officer, of selecting only such peers as the then predo- 
minant party should most approve of. And accordingly, 
when the earl of Clarendon fell into disgrace with Charles II., 
there was a design formed to prorogue the parliament, in [ 263 ] 
order to try him by a select number of peers ; it being doubted 
whether the whole house could be induced to fall in with the 
views of the court. ^ But now by statute 7 W.III. c.S. upon 
all trials of peers for treason or misprision, all the peers who 
have a right to sit and vote in parliament sh%ll be summoned, 
at least twenty days before such trial, to appear and vote 
therein ; and every lord appearing shall vote in the trial of 
such peer, first taking the oaths of allegiance and supremacy, 
and subscribing the declaration against popery. 

During the session of parliament the trial of an indicted 
peer is not properly in the court of the lord high steward, but 
before the court last mentioned, of our lord the king inparlia-- 
ment.^ It is true, a lord high steward is always appointed in 
that case, to regulate and add weight to the proceedings : but 
he is rather in tfie nature of a speaker pro tempore, or chairman 
of the court, than the judge of it; for the collective body of 
the peers are therein the judges both of law and fact, and the 
high steward has a vote with the rest, in right of his peerage. 
But in the court of the lord high steward, which is held in 
the recess of parliament, he is the sole judge of matters of law, 
as the lords triors are in matters of fact; and as they may not 
interfere with him in regulating the proceedings of the court, 
so he has no right to intermix with them in giving any vote 
upon the trial.' Therefore, upon the conviction and attainder 
of a peer for murder in full parliament, it hath been holden 
by the judges*, that in case the day appointed in the judgment 

*» Kdynge. S6. ' State Trials, Vol.IV. 214.2S2, 3. 

P Carte's life of Ormonde, Vol.H. • Post. 139. 
*» Fort. 141. 



(4) ** Because that is the least number to be sure of twelve to be of one 
mind ;" and though the verdict is by the majority, yet that majority must 
consist of twelve at the lent Kelynge. 56. 
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for cjcecutlon should lapse before execution done, a new time 
of execution may be appointed by either the high court of 
parliament during it's sitting, though no high steward be 
existing i or, in die recess of parliament, by the court of king's 
bench, the record being removed into diat court, 

£ 26^ ] It has been a point of some controversy, wlieUier the 
bishops have now a right to sit in the court of the 4ord higli 
steward, to try indictments of treason and misprision. Some 
incline to imagine tJiem included under the general words of 
the statute of king William, " all peers» who have a right to 
'* sit and vote in parliament :** but the expression had been 
much clearer, if it had been, ** all lo?'ds/^ and not, *^ all peers;** 
for tliough bishops, on account of the baronies annexed to 
their bishopricks, are clearly lords of parJiimient, yet, their 
blood not being ennobled, they are not universally allowed to 
be peers with the temporal nobility : and perhaps this word 
might be inserted purposely with a view to exclude them. 
However, there is no instance of their sitting on trials for 
capital oiFences, even upon impeachments or indictnijents ta 
full parliament, much less in the court we are now treating 
of; for indeed they usually withdraw voiuntaiily, but enter a 
protest declaring their right to stay. It is observable that, in 
the eleveiitli chapter of the constitutions of Clarendon, made in 
parliament 11 Hen. 11. , they are expressly excused, rather than 
excluded, from sitting and votbg in trials, when iliey come to 
concern life or limb : " episcopi siaii caeteri harmtts, tkbenl 
" in/ei-esscjudidis cum haranibus^ qtiotisque pervcfuattir ad dmi- 
" nuthnem membrontm^ vel ad mortem r'* and Becket's quarrel 
with the king hereupon was not on account of the exception, 
(which was agreeable to the canon law,) but of the general rule, 
that compel leil the bishops to attend at alK And the determi- 
nnUon of the house of lords in the earl of Danby's case', whidi 
hath ever since been adhered to, is consonant to these constitu-* 
tions ; ** that die lords spiritual have a right to stay and sit in 
** court in capital caries, till the court proceetis to the vote of 
*' guilty, or not guilty/' It must be noted, tliat this resolution 
extends only to trials tfijhll ^mrliamcni ; for to the court of the 
lord high steward (in which no vote caji be given, but merely 

* Lonli* Jotim. U Mmy 1679. 




could be summoned; and though tlie statute of king William 
regulates the proceedings in that court, as well as in the [ 2B5 ] 
court of parliament, yet it never intended to new-model or 
alter it's constitution j and consequently does not give the 
lords spiritual any right in cases of blood which they had not 
before "*• And what makes their exclusion more reasonable 
is, that tliey have no right to be tried themselves in the court 
of the lord high steward *, and therefore surely ought not to 
be judges there. For the privilege of being thus tried de- 
pends upon nobility of blood, rather than a seat in the house ; 
as appears from the trials of popish lords, of lords under age, 
and (since the union) of the Scots nobility, though not in the 
number of the sixteen; and from the trials of feomles, such 
as the queen consort or dowagerj and of all peeresses by 
birth ; and peeresses by marriage also, imless they havc^ when 
dowagers, dispaniged themselves bj taking a commoner to 
their second husband, (5) 



3. The court of hiig*s bemh\ concerning the nature of 
which we partly inquired in the preceding book^, was (we 
may remember) clivided into a crtrijon side, an 4 a pka side* 
And on the crown side, or crown office, it takes cognizance 
of all criminal causes, from high treason down to tlie most 
trivial misdemesnor or breach of the peace. Into this court 
also indictments from all inferior courts may be removed by 
writ of ceJ'iiora$i, and tried either at bar, or at nisi prius^ 
by a jury of the county out of which the indictment Is 
brought, (6) The judges of tliis court are the supreme 

" Fosl. S4B. * 4 Inst. 70. 9 HaL P.C.S- 2 Hawk- RC, 6. 

^Bro.^4r. I. Triai. 142, ' S« VoL IIL p&gAL 

(5) See VoL h p. 401. 

(6) The court of kingV bench posfiessea the power in all case* where it 
appears that an iiupiirtiuJ trial cannot be had in the county out of which 
the in<iicttnent is brought, todircci the trial to be had in somts other coimty. 
And by the3SG.5. c,52, it i$ provided, that in all indictments ri^mo^ed bio 
the k'm^n bench by certhrmri^ and in nil informations filed there* if the 
venue be hiid in any city or town corpontte, the court, wt the instance of 
the prosecutor or defendant, may, if k think proper, direct the issue to be 
tried by a jury of the ne*t oiljoining county. London, Westminster, South- 
wark, Bristol, and Chwter are entirely exempted from the operation of thi* 
met; and Exeter, except in ca^e of indictmenu removed by certiot^n* 
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coroners of tlie kiiigdom. And tlie court itself is the prin- 
cipal court of criminal jurisdiction {tliongh the two former 
are of greater dignity) known to the laws of England. For 
which reason by the coming of the court of king's bench into 
any coimtj^, (as it was removed to Oxford on account of the 
sickness in 16^5 j) aU former commissions of G^Cf' and temiiner^ 
and general gaol delivery, are at once absorbed and deter- 
mined ipsojacto t in tlie same manner as by the old Gothic 
[ 2^B ] and Saxon constitutions^ ^^jnre vefusfo ohtinuit^ qtdeome omnia 
<* iiifet'iora judhia^ dt cent ejus rcge^t^' (7) 



Into this court of king's bencli bath reverted all tbat was 
good and salutary of tlie jurisdiction of tlie court of star- 
chamber^ camera sleUaia * : which was a court of very antlent 



> Sderahook, L 1. e.3. 

* 'i*hh ia laid (Lamb* Arch. 1540 to 
hairebciin so caU^j, either frQin the Salm- 
on word f-teo;iant to iieer or govern ; -^ 
or from ib punislimg the crimen ileUio* 
naitis, or cosetiBge j — or becJiuse the 
rootn «i'Eieri?iii it 5»ti?» the old eounclt- 
ctiafnbec of tlie pAbce of Westmimtcr, 
(Lamb.^HB*) which » now convertin] 
^010 the btterj-oOicei and forma the east- 
ern aide of New Pialace- jord, wm fulJ of 
windovra; — ^or (to which «xt Edward 
Cokej 4 Iii*t,e6. accede») because ^/i/^ 
the roof thereof was it the finl gdrakhed 
wtlh gilded Jlori, A» all iheic are taere- 
If GOU^Qeturei, [for no itirs arc now in 
the roof, nor are any &aid to have re- 
mained therv so Itiie i^ the reign of queen 



Elizabeth^) it may he allowable to pro* 
pQ<3e a$i other conjectural e^molc^, aa 
plsu&Lble |ierhitp« as any of iheni' It is 
well known that before the banufament 
of the Jews under Edward L their coa- 
tfftcbs and obligations were denotniimted 
in our antient recordi ${arra or ttarrtf. 
from a comiption of tlie Hebirew word 
tketar, a oovertant, [Tovey's jinglju^ 
dnie, 3S* S^-ldenp ttL of hon. \L Si. 
Dior. Ehredc, I H-) I'heM starry by 
an ordinaDce of Rkhard tbe fint, pre. 
fcrvei by licpveden„ were commanded 
to be enrolled and depofsited in chesty 
under Uniee Iteyt in certain plac«« ; one,. 
and tbe mofi eonfiderablep of which waii 
In the ktng*ft exchequer st WeKtmiasteri 
and no &larr was at h> wed to be valid un* ' 



(7) Lord Hde observes, that the kingS btnth hj coming iato Miy county 
docA not determine any other commluioD, but suspendi ie» lesstan during 
the term, ond thnt in vacation -time the commissioneri miky proceed «§iia 
upt>n their former comnusiion. A special commission^ he ob«erv«i iko, 
miy at in term-time in the county where tbe king' a Iwnch sits, but then the 
kinf't bench must adjourn during iCi KCHiPn^ 2 Hal. P. C. 4. Sec alsd 
2 Hawk. P* C* t.S. B,5. to the same effect. 

And the 2SG.S. c. IB. has provided that the session of oyer and temtiner 
and gaol detlrery of the gaol of Newgate, for the county of Middl^ci, ihidl 
001 be dt»continned by the Ritttog of the king'i bench at Wcftminster ui 
term. The S2G.3. c.4B* hta made a similar provision for the tessloiis of 
the p€ace and of oyer md terminer, before the justices of ihe peioo for tlio 
iame cou&ty. 
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origmal*», but new-modelled by statutes 3 Heri^VII. c. 1. and 
21 Hen. VIII. c.20* consisting of divers lords spiritual and 
temporal, being privy counsellors, together with two judges 
of the courts of common law, without the intervention of any 
jury. Their jurisdiction extended legally over riots, peijury, 
misbehaviour of sherLBfs, and other notorious misdemesnors, 
contrary to the laws of the land. Yet, this was afterwards, 
(as lord Clarendon inform us^) stretched ^^ to the asserting 
** of all proclamations, and orders of state : to the vindicating 
^* of illegal commissions, and grants of monopolies; holding 
'* for honourable that which pleased, and for just that which 
*^ profited, and becoming both a court of law to determine 
** civil rights, and a court of revenue to enrich the treasury; 
** the council table by proclamations enjoining to the people 
" that which was not enjoined by the laws, and prohibiting 
" that which was not prohibited ; and the star-chamber, which 
^ consisted of the same persons in different rooms, censuring 
** the breach and disobedience to those proclamations by very 
^* great fines, imprisonments, and corporal severities : so that 
^^ any disrespect to any acts of state, or to the persons of 
*^ statesmen, was in no time more penal, and the foundations 
" of right never more in danger to be destroyed." For which 
reasons it was finally abolished by statute 16 Car. I. c. 10. to 
the general joy of the whole nation**. 

less it Were found in some of the said time, when the meaning of (be Jewish 

repositories. (Memarand, in Scacc* P. ttarrs was forgotten, the word jtor-cAafM- 

6 Edw* /. prefixed to Maynard*s year- 6^ was naturally rendered in law.irencfa, 

book of £dw. tr. fol.8. Madoz, hist, la diaumbre des eUeilUs, and in law-latin 

exch. t, Tiii § 4, 5, 6.) The room at camera iteUata ; which continued to be 

the exchequer, where the chests contain* the style in latin till the dissolution of 

ing these Starrs were kept, was probably that court, 

called the tttnr-^hamber : and when the ^ Lamb. Arch, 1^6. 

Jews were expelled the kingdom, was ^ Hist, of Reb. , book I and 3. 

applied to the use of the king*s council, ^ The just odiiim into which this 

sitting in their judicial capacity. To tribunal had fallen before it's dissolu* 

confirm this, the first time the starr- tion, has been the occasion that few me- 

chamber is mentioned in any record, it morials have reached us of it*s nature, 

is said to have been situated near the jurisdiction, and practice ; except sudi 

feceiptoftheezd»quer at Westminster; as, on account of their enormous op. 

(the king's council, his chancellor, trea- pression are recorded in the histories of 

surer, justices, and olhef sages, were the times. There, are, howcYer, to b6 

assembled en la ehaUmbi^desesteiles pres met with some reports of it*s proceed^ 

la resceiptla fFestmmiter. -^ daus. 41. ings in Dyer, Croke, Coke, and other 

Edw. IIL m. IS.} For in process of reporters of that age, and some in oia^ 
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I-. TiTE court of cFiitXJtln/*^ of whicli we also formerly 
spoke' as a military courtj or court of honour, when held 
before the earl marshal only, is also a criminal court, when 
held before the lord hig^h constable of England jointly with 
the earl marshal. And then it has jurisdiction over plea3 of 
life and member, arising In matters of arms and deeds of war, 
as well out of the realm as within it. But the crimin^lj as 
well as civil part of it's authority, is fallen into entire disuse : 
there having been no permanent high constable of England - 
(but only j^ro ^^r riVf at coronations and the like)- since the 
Attainder and execution of Stafibrd duke of Buckingham in 
the thirteenth year of Henry VIIL ; the authority and 
charge, both in war and peace, being deemed too ample for a 
subject : so ample, that when the chief justice Fineux was 
Bsked by king Henry the eighth, how far they extended, he 
declined answering ; and said, the decision of that question 
belonged to the law of arms, and not to llie law of England *. 

$. TuE high court ofadmiraity\ held before the lord high 
lulmiral of England, or hm deputy, stiled the judge of the 
admiralty, is not only a court of civil but also of criminal 
jurisdicLifm* This court hath cognizance of all crimes and 
offences committed either upon the sea, or on the cna^tSi out 
of the body or extent of any English county ; and by statute 
1 5 Ric.IL c, 3, of death and mayhem happening in great sliips 
being and hovering in the main stream of great rivers, below 
the bridges of the same rivers, which are then a sort of ports 
or havens ; such as are the ports of London and Gloucester, 
though they lie at a great distance from the sea, BuL m this 
court proceeded without jury, in a method much confcirmed 
to the civil law, the exercise of a criminal jurisdiction there 
was contrary to the genius of tlie law of England ; ina^mch 
OS a man might be there deprived of his life by the opinion 
of a single judge, without the judgment of his peers. And 

nus:Hptt of wKich tli« aullior hath two ; Grajr's Inn, an vtnmetit prafiitioiitr 

one from 40 Eliz. to 1 D Jnc. f . » the other tbennii (8) ; «nd m ihort iccounl of the 

for itie lirst tbrte jtwn of kmg Ctmrki t sune, with ^epies of iU it't pmc«H, eiuij 

■nd iliere is in the British Museum dw bv found b J 11 Rym* Jwif, 19^.JIcl 

(HarL MSS. Vol I. N^ 1226) • very "4 lait, 12X % Hawk* P* C, c.4. 

fall, mi^thodic^, and aircurate MtiHinc ^ S« Vol 1 1 J. pvg^ #S. 

of tjic coflMJtution and cotim of thii * Duck^ dt authaht.Jur', m\ 

court, compUcd by WiUkm Hudwii of *' 4 lixil, J 34* 147* 

t») Thii is oow publithcd la th« secant volume of the Co^vf «ii#« JuriSttt, 
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besides, as innocent persons might thus fall a sacrifice to the 
caprice of a single man, so very gross offenders might, and 
did frequently, escape punishment : for the rule o£ the civil C ^^9 ] 
law is, how reasonably I shall not at present inquire,, that no 
judgment of death can be given against offenders, without 
proof by two witnesses, or a confession of the fact by them- 
selves. This was always a great ofience to the English 
nation ; and therefore in the eighth year of Henry VI. it 
was endeavoured to apply a remedy in parliament : which 
then miscarried for want of the royal assent. However, by 
the statute 28 Hen. VIII. c.l5. it was enacted, that these o& 
fences should be tried by commissioners of oyer and terminer^ 
under the king's great seal; namely, the admiral or his 
deputy, and three or four more ; (among whom two common 
law judges are usually appointed ;) the indictment being first 
found by a grand jury of twelve men, and afterwards tried by 
a petty jury : and that the course of proceedings should be 
according to the law of the land. This is now the only 
method of trying marine felonies in the court of admiralty t 
the judge of the admiralty still presiding therein, as the lord 
mayor is the president of the session of oyer wid terminer ia 
London). (9) 

These fi^ve courts may be held in any part of the kingdom^ 
and their jurisdiction extends over crimes that arise through*^ 
.out the whole of it, from one end to the other. What follow 
are also of a general nature, and universally diffused over the 
nation, but yet ax^eof a local jurisdiction, and confined to 
particular districts. Of which species are, 

6, 7. The courts oTpyer and terminer^ and general gad de^ 
livery ^: which are hdd before the king's commissioners, 

i 4 Inst. 162. 16B. S Hal. P.C. pp.22. 32. 2 Hawk. P.C. cc. 5> 6. 

(9) The 27 H. 8. C.4. extended only to the ofiences of piracy, robbery, 
murder, and manslaughter ; the 28 H. 8. c. 15. embraces treasons, felor^ 
nies, robberies^ murders, and confbderacies ; but the 39 0. 5. c.37. enacts 
that all offences committed on the high seas out of the body of any county, 
shall be enquired of under the commission described in the text. And the 
46 G. 3. c.54. enables the king to issue a similar commission to any such 
four persons as the lord chanceUor shall approve of for trying such ounces, 
in the same manner, in any of his majesty's blands, plantations, colonies^ 
dominions, forts, or factories. 

X 4 



S69 



PUBLIC 



Book: IV. 



among whom are usually two judges of the courts at West- 
minster^ twice in every year in every county of the kingdom ; 
except the four northern ones, where they are held only once, 
and London and Middlesex j w^herein they are held eight 
times. (10) Tliese were slightly mentioned in the preceding 
book ^* We then observed, that, at what is usually called 
tl)e assises, the judges sit by virtue of five several authorities : 
two of which, the commission of asskc and it's attendant juris- 
[ 270 ] diction of nisi prins^ being principally of a civil nature, were 
tlien explained at large ; to which I shall only add, that these 
justices have, by virtue of several statutes, a criminal jurist 
diction also, in certain special cases '. The third, which is 
the commission of the peaccy was also treated of in a former 
volume"^, when we Inquired into the nature and office of a 
justice of the peace* I shall only add, that all the justices of 
tJie peace of any county, wherein the assises are held, are 
bound by law to attend them, or else are liable to a fine ; in 
order to return recognizances, &c* and to assist the judges in 
such matters as lie w^ithin their knowledge and jurisdiction, 
and in which some of them have probably been concerned, 
by way of previous examination* But the fourth authority is 
the commission of oyer and terminer ""^ to hear and determine 
all treasons, felonies, and niisdemesnors. This is directed to 
the judges and several others, or any two of ihem ; but the 
judges or serjeaots at law only are of the qumnimy so Uiat th© 
rest cannot act without the presence of one of them. The 
words of the commission are, " to inquire, hear, and deter- 
mine :" so that by virtue of this commission they can only 
proceed upon an indictment found at the same assises ; tor 
they must first inquire by means of the grand jury or inquest, 
before they are empowered to hear and determine by the help 
of the petit jury. Therefore they have, besides, fifthly, a 
commission of general gaol ddixitiy ^ ; which empow^ers them 
to try and deliver every prisoner, who shall be in the gaol 

k Sre Voi. ril- p^. 60. • See Appendix, f K 

I 2 U*l. P, C. 39. 2 Hawk. R C. c* 7. * Ihtd. 



(10) tt has been usual lately to hold the eourt» of oyer and teruitner and 
[gfDeral gaol delivery twice in the year in the four northern Gountie^i mtd 
I three timei in the counties which form the home clrciik. 
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when the judges arrive at the circuit town, whenever or before 

whomsoever indicted, or for whatever crLnie committed- It 
was antientiy the course to issue special writs of gaol delivery 
for each particular prisoner, which were called the writs de 
bono el malo ^ : but these being found inconvenient and op- 
pressivej a general commission for all the prisoners has long 
been estabUshed in their stead. So that^ one way or otiier, 
the gaols are in general cleared, and all offenders tried, 
punished, or delivered, twice in every year : a constitution of 
singular use and excellence. Sometimes also, upon urgent [271 
occasion S| the king issues a special or extraordinary com- 
mission of oyer and terminer ^ and gaol delivery ^ confijied to 
those offences which stand in need of immediate inquiry and 
punishment : upon which tlie course of proceeding is much 
the same, as upon general and ordinary commissions. For- 
merly it was held, in pursuance of the statutes 8 RicJL c,2, 
and 33Hen,VIIL c.4* that no judge or other lawyer could 
act in the commission of at^er and tcrminet\ or in that of gaol 
delivery, within his own county where he was born or inha- 
bited; in like manner as they are prohibited from being 
judges of assise and determining civil causes. But that local 
paitiality, which tlie jealousy of our ancestors was careful to 
prevent, being judged less likely to operate in the trial of 
crimes and misdemesnors, than in matters of property and 
disputes between party and party, it was thought proper by 
the statute ISGeoJL c,27* to allow any man to be a justice 
of oyer and termhier and general gaol delivery within any 
county of England, (11) 

8» The court of general qtmriet* sessions of the peace ** is a 
court that must be held in every county once In every quarter 
of a year I which by statute 2 Hen,V, c, 4^, is appointed to be 
in tlie first week after michael mas-day ; the first week after 
the epiphany ; the first week after the close of easier j and in 
the week after the translation of St, Thomas the martyr, or 
the seventh of July. (12) It is held before two or more jus- 

p S lnA.4^ fl 4 lait. 170. S Hid. P. C* 42. 3 H*wk, P.C. c.8, 

(11) SeeVoim. p.60. n.is. 

(IS) By the 54 G.*"?. c.84, the Michaelmas quarter sessions are directed 
to be holden in the first week after the I Uh of October. And for the more 
speedy diispatcb of buabess the 59G*3* c.28. has empowered the court, 

whenever 
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tices of the j^eace, one of whom must be of the qtmrum. The 
jurisdiction of this courts by statute 34 Edw. Ill, c I,, ex- 
tends to the trying and determining all felonies and trespasses 
whatsoever : though they seldomj if ever, try any greater of- 
fence than small felonies within the benefit of clergj^ ; their 
commission providing, that if any case of diflUcuhy arisett 
they sliall not proceed to judgment, but in the presence of 
one of the justices of the court of king's bench or common 
pleaS} OP one of the judges of assize, And therefore mur- 
ders, and other capital felonies, are ususily remitted for a 
£ 27^ ] more solemn trial to the assises, They cannot also try any 
new-created offence, without express power given them by the 
statute which creates it ',( 1 5) But there are many offences and 
particular matters, which by particular atatutes l)elong pro- 
perly to this jurisdiction^ and ought to be prosecuted in this 
court J as the smaller mlsdemesnors against tlie public or 
common wealtJ>, not amounting to felony ; and esjjedally of- 
fences relating to the game, highways, alehouses, bastard 
children, the settlement and provision tbr the poor, vagrants^ 
servants' wages, apprentices, and popish recusants \ Some 
of these are proceeded upon by indictment ,* and odiers in a 
summary way by motion and order tl]ereu{)on : which order 
may for the most part, unless guarded against by particular 
statutes, be remm^ed into the court of king's bench, by a writ 
of certiorari facias^ and be there either quashed or confirmad* 
The records or rolls of the sessions are committed to the ctis* 



*^ 4 Mod, 379, 

iUTni.n44, 



Sdk. 40@, Lord 






whcticver the business seems Hkely to occupy more than three days, include 
ing the day of aji^mbly, to select two or more justices, one being of the 
quorum, who shall tit apart dud proceed with the matters alJoittnl to them, 
tit the same time that the court is disposiz^ of the reiuaiuder of tlis 
business. 

(13) Justices of the peace derive their power partly from the king's com- 
mission, and f^rtly from several statutes ; ihc former givt« them jurisdle* 
tion in all eommon law ofE^occ^i, which involve or tend to an actual breach 
Qf the peace » the latter* of course, extend only to the cases which thc^ 
••terally provide for* Thus they may imder ihdr conniiimii tfy the 
uifencc of ltU«l, becttii*e llutt Imi a manifest tendency to icto«l breach of 
the peace \ perjury at common hiw they cannot, laH*auie that producer only 
ti concmictm bf«ach i bui perjury under the statute of S Eftt, e.f . Ihiy 
M ifaii iiuo^ ji 9^ esprei«t| ^ves the power. 
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tody of tt special oflficer denom mated the atstos rohdorum^ who 
h always a justice of the qtmrnm / and anion|r them of the 
quorum (saith Lambard ') a man for the most part especially 
picked out, either for wisdom, countenance, or credit. The 
nomination of the aisios rotulorsnth (who is the principal civii 
officer in the county, as the lord lieutenant is the chief in mtli^ 
iaty command) is by the king's sign manual ; and to him the 
nomination of the clerk of the peace belongs ; which office he 
is expressly forbidden to sell for money \ 

In most corporation towns there are quarter-sessions kept 
before justices of their own, within thetr respective limits i 
which have exactly the same authority as the general quarter 
sessions of ilic county, except in a very few instances ; one of 
the most considerable of which is the matter of appeals from 
orders of removal of the poor, which, thougli they be from 
the orders of corporation justices, must be to the sessions of 
the county, by staute 8&£>W,IIL c. SO* In both corpora- 
tions and counties at large, there is sometimes kept a special 
or petty session, by a few justices, for dispatching smaller [ 273 ] 
business in the neighbourhood between the times of the ge<- 
neral sessions; as, for licensing alehouses, passing the ac* 
counts of the parish officers, and the Uke. (H) 

' b,4. c,3. ' Sttt, 37 Hen. Tin. c U 1 W&M, 



(le) The author speaks of a spccbl or petty 8eisiofi,o» if they meant the 
sjuuc thitigj whjeh is not the case. Every county is divided into certain 
divisions^ and though the leg^l qualities of a dirision are not very well 
ascertained^ yet the thing itself h recognised by a great number of act* of 
parltnment, and k for practical purpos^es sufficiently defined. The justices 
I'esiding in each divbian, although their commi&stoii undoubtedly extends 
over the whole county, yet, except at general or {juarter sessions, ordinarily 
confine themseh^es to matters arising within the division. Within this 
Ua>it they have generally one or more stated places where they meet at 
certain statetl times, monthly or oftener, as the public business may ordi- 
narily retjuire. and there they transact all euch afiiurs of a tummary nature 
as by law require tJje presence of more than oiieju^ttce, and yet need not 
he dont at a general quarter or special sessions. These mcetingi arc pro- 
perly petty seisions^ and a& they are held at fijccd times and place*, no notice 
is necessary for the assembling of them. It is a miitakc, howenrer, to iup- 
pose, though the notion of a divi&bn uiay not be very clearly ascertained in 
law, and the powers of the nragistrates there are thus limited, that any two 
or laore justices may at tbbday, of their own autliQrity, subdivide an esiist- 

ing 
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9. The skeriff^'s iourn u, or rotation, is a court of record, 
held twice every year within a month after easter and michaet- 
m&Bj before the sherififj in different parts of the county ; being 
indeed only the turn of the sheriif to keep a court-leet in each 
respective hundred * : Tliis therefore is the great court-leet 
of the county, as the county-cotirt is the court-baron : for 
out of this, for tlie ease of the sheriff^ was it taken ^ 



10- The com't-kei^ or viewqffmnkphdge\ which is a court 
of record, held once in the year and not oftener'', within a 
particular hundred, lordship, or manor, before the steward of 
the leet : being the king's court granted by charter to the 
lords of those hundreds or manors* Its original intent was 
to view the frank pledges, that is, the freemen within the 
liberty? who, (we may remember %) according to the institu- 
tion of the great Alfred, were all mutually pledges for the 
good behaviour of each other. Besides this, the preservation 
of the peace, and die chastisement of divers minute offences 
against the pubhc good, are the objects both of the court-leet 
and the sherifFs tourn ; which have exactly the same juris- 
diction, one being only a larger species of the other: extending 
over more territory, but not over more causes* All free- 
holders within the precinct are obUged to attend them, and 
all persons commorant therein ; which commorancy consists 
in usually lying there : a regulation, which owes its original 
to the laws of king Canute*, But persons under iweke and 
abova sixty years old, peers, clergymen, women, and die 
king's tenants in ancient demesne, are excusetl from attend- 



" 4 Iii*L 259. 2 HoL p. C. 69* 
% Hawk, F.C. C.10* 

*Mif. c. 1. § 13, and 16* 

» 4 Ijist.26K 2 Hawk. PX. cJI* 



' MiiroTj c* 1 . 410. 
« See VoL L p*g.1l3. 
* ;3«iff S, C* Id* 



ing division, and establish a petty i»efi$ion i tliingi ordered by Iai«r to be done 
at petty «*tionSj would not be legally dune at such & meeting. R. ^.Jmtite§ 
of Devon^ 1 B. & A. 5S«* Special scasions are meetings held by the jii*li«^ 
of a division for some cfipecial purpose, by notice ipccifying the tinit.% and 
place, and purpose. Th^e are held in pursuance of lundry statutes direct- 
ing partieuJa]' chingfi (the diversion of highways, for instance) to be done ai 
such meetings. As the time and plac^ of these meetings arc oecasJoaal* 
and vary with the object, a reasonable notice to all the magbtr«tei of 
the divi&ian h ncceuary to render the orders made thcfe valid ■ S«o 
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ance there : all others bemg bound to appear upon the jury, 
if required, and make then: due presentments. It was also 
antiently the custom to summon all the king's subjects, as 
they respectively grew to years of discretion and strength, to [ 274 J 
come to the court-fleet, and there take the oath of allegiance 
to the king. The other general business of the leet and 
tourn, was to present by jury all crimes whatsoever that 
happened within their jurisdiction ; and not only to present, 
but also to punish, all trivial misdemesnors, as all trivial 
debts were recoverable in the court-baron, and county-court : 
justice, in these minuter matters of both kinds, being brought 
home to the doors of every man by our antient constitution. 
Thus in the (jothic constitution, the haeredoj which answered 
to our court-leet, ^* de omnibus qtUdem cognoscit, non tamen de 
" omnibus judical^ *^ The objects of their jurisdiction are 
therefore unavoidably very numerous : being such as in some 
degree, either less or more, affect the public weal, or good 
governance of the district in which they arise ; from common 
nusances and other material ofiences against the king's peace 
and public trade, down to eaves-dropping, waifs, and irregu- 
larities in public commons. But both the toui^ and the leet 
have been for a long time in a declining way : a circumstance, 
owing in part to the discharge granted by the statute of 
Marlbridge, 52 Hen. III. c. 10., to all prelates, peers, and 
clergymen, from their attendance upon these courts ; which 
occasioned them to grow into disrepute. And hence it is 
that their business hath for the most part gradually devolved 
upon the quarter-sessions ; which [in respect to the sheriff's 
tourn] it is particularly directed to do in some cases by statute 

1 Edw.IV. C.2. 

II. The court of the coroners^ is also a court of record, to 
inquire, when any one dies in prison, or comes to a violent or 
sudden death, by what manner he came to his end. And this 
he is only entided to do siq>€r visum corporis. Of the coroner 
and his office we treated at large in a former volume*^, among 
the public officers and ministers of the kingdom ; and there- 
fore shall not. here rep^t pur inquiries ; only mentioning his 

^ Stiemh. dejwr, Goih, /. 1. c.2. ^ See Vol. I. piig.S46. 

« 4 Inst. 271. S Hal. P. C. 53. 

2 Hawk. P. C. c. 9. . . 
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court, by way of regularity, among the criminal courts of tbe 
oaliotK 

t 275 2 ^^' '^^^ court of the det^k of the market • is iecident to 
every fair atid market in the kingdom, to punish misdeiBesnors 
there i It ; as a court of pie pmidre is^ to determine all disputes 
relating to private or civU properly* The object of this jmis- 
dii^tion*^ is principally the cognizance of weights and measure 
to try whether they be according to the true standaril thereof, 
or no : which standard was antiendy committed to the custixJy 
of the bishop, who appointed some clerk tender him to in- 
spect tlie abuse of them more narrowly : and hence this 
ofBcer, though now usually a layman^ is called the clerk of the 
market^. If they be not according to the standard, then» 
besides the punishment of the party by fine, the weights and 
measures themselves ought to be burnt* This is the most 
inferior court of criminal jurisdiction in the kingdom ; though 
tlie objects of its coercion were esteemed among the Romans 
of such importance to the public, that they were committed 
to the care of some of their mo^t di^ified magistratest tltts 
curule aediles* 



II. There are a few other crimliial courts of greater dig^ 
nity than many of these, hut of a more confined and partial 
jurisdiction ; extending only to some particular plaiest which 
die royal favour, confirmed by act of parliament, has dis- 
tinguished by the privilege of having peculiar courts of their 
own for the punishment of crimes end misdemesnors arising 
within tlie bounds of their cognizance. These^ not being 
universally dispersed, or of general use, as the former, but 
confined to one spot, as well as to a determinate species of 
causes, may be denominated private or special courts of cri- 
nunal jurisdiction. 

I SPEAK not here of ecclesiastical courts; which punish 
spiritual sinsj rather than temporal crimes, by penance, con* 
trition, and excommunication, jn-o sahtie animae ; or, which 
i» looked upon as equivalent to all the rest, by a sum of money 

• 4 tQit. 973, • Jta«<mar£aflU& Qvm. b.& ObS, 

' S«tt. 17C«r* IL «, 19. aaCtr.lL 
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to tlie officers of the court by way of commutation of penance* 
Of tliese we discoursed sufficiently in the preceding book \ 
I am now speftklMg of such courts as proceed according to 
the course of the common law ; which is a stranger to such 
unaccountable barteriugs of public justice, 

1. Akdj first, the court of the lord si^wm^d^ treasUref\ or 
c&mptrdler of the king's household \ was instituted by statute 
3 Hen.VJI* c.l4. to mqulre of felony by any of tlie king^s 
sworn servant^j in the chetjue roll of the household, under the 
degree of u lord, in confederating, compassing, conspiring^ and 
im^ining the death or destruction of the king, or any lord or 
other of his majesty's privy council, or the lord steward, trea- 
surer, or comptroller of tlie king's house. The inquiry, and 
trial thereupon, must be by a jury according to the course of 
the common law, consisting of twelve sad men, {that isj sober 
and discreet persons,) of the king's household » 

2. The court of the hrd steward of the king's househtdd^ or 
(in his absence) of die treasurer, comptroller, and steward of 
the marshaUea% was erected by statute 33 Hen. VIII, c. 1 2» 
with a jurisdiction to Inquire of, hear, and determine, all 
treasons, misprisions of treason, murders, manslaughters, 
bloodshed, and other malicious strikings whereby blood shall 
be shed in, or within the limits, (that is, within two hundred 
feet from the gate,) of any of the palaces and houses of the 
king, or any other house where the royal person shall abide. 
The proceedings are also by jury^ both a grand and a petit 
one, as at common law, taken out o( the officers and sworn 
servants of the king's household. The form and solemnity of 
tlie process, particulai'ly with regard to the eKecution of the 
sentence for cutting off the hand, which is part of the punish- 
ment for shedding blood in the king's court, are very minutely 
set forth in the said statute SSHen.VIIL, and the several 
officers of the servants of the household in and about such 
execution are described ; from the serJeant of the wootl-yard, [ 277 J 
who Inrnishes the chopping block, to the serjeant-farrier, 

who brmgs hot irons to sear the stump- (15) 

h See Vol. IIL p. 61. ^ 4 Inst, J33» 2 H*t R C. 7. 

* 4ttaU tS3. 3 Inst* 37, 

(\S) Lord Hale ol»ervei» thtt the power of thk court to try tresumi h 



Ch.ld. WRONGS. 278 

ance of it ; and (when claimed in due time «Bd maimer) it 
ought to be allowed him by die judgts of assise : and tiien it 
comes to be tried in the high steward's court iBat the indict* 
ment must first be foand by a grwid jmry, wad then Ae ccg^ 
nizance claimed : for I take it that the high steward caniiot. 
proceed originally ad inquirendum: but only, after inquest in 
the common law courts, cui au^iendum et determinandum* 
Much in the same manner, as when a peer is to be tried in 
the court of the lord high steward of Great Britain, the 
indictment must first be found at the assises, or in the court 
of king's bench, and then (in consequenceof a writ of certiorari) 
transmitted to be finally heard and determined before his 
grace the lord high steward and the peers. 

When the cognizance is so allowed, if the offence be 
i7iter minora crimina^ or a misdemesnor only, it is tried in the 
chancellor's court by the ordinary judge. But if it be for 
treason, felony, or mayhem, it is. then, and then only, to be 
determined before the high steward, under the king's special 
commission to try the same. The process of the trial is this : 
The high steward issues one precept to the sheriff of the 
county, who thereupon returns a panel of eighteen free" 
holders ; and another precept to the bedells of the university, 
who thereupon return a panel of eighteen matriculated lay- 
men, " laicos privilegio universitatis gaudentes ;" and by a 
jury formed de medietate^ half of freeholders and half of 
matriculated persons, is the indictment to be tried ; and, that 
in the Guildhall of the city of Oxford. And if execution be 
necessary to be awarded, in consequence of finding the party 
guilty, the sheriff of the county must execute the university- 
process ,* to which he is annually bound by an oath, 

I HAVE been the more minute in describing these proceed- [ 279 ] 
ings, as there has happily been no occasion to reduce them 
into practice for more than a century past ; nor will it perhaps 
ever be thought advisable to revive them : though it is not a 
right that merely rests in scriptis or theory, but has formerly 
often been carried into execution. There are many instances, 
one in the reign of queen Elizabeth, two in that of James 
the first, and two in that of Charles the first, where indict- 
ments for murder have been challenged by the vice-chancellor 

VOL. IV. Y 
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CHAPTER THE TWENTIETH, 



OF SUMMARY CONVICTIONS. 



TX^E are next, according to the plan I have laid down, to 
take into consideration the proceedings in the courts of 
criminal jurisdiction, in order to the punishment of offences. 
These are plain, easy, and regular ; the law not admitting 
any fictions, as in civil causes, to take place where the life, the 
liberty, and the safety of the subject are more immediately 
brought into jeopardy. And these proceedings are divisible 
into two kinds; summary and regular : of the former of which 
I shall briefly speak, before we enter upon the latter, which 
will require a more thorough and particular examination. 

By a summary proceeding I mean principally such as is di- 
rected by several acts of parliament (for the common law is a 
stranger to it, unless in the case of contempts) for the con- 
viction of offenders, and tlie inflicting of certain penalties 
created by those acts of parliament In these there is no in- 
tervention of a jury, but the party accused is acquitted or con- 
demned by the suflrage of such person only as the statute 
has appointed for his judge. An institution designed pro- 
fessedly for the greater ease of the subject, by doing him 
speedy justice, and by not harassing the freeholders with fre- 
quent and troublesome attendances to try every minute of- 
fence. But it has of late been so far extended, as, if a check [ 281 3 
be not timely given, to threaten the disuse of our admirable 
and truly English trial by jury, unless only in capital cases. 
For, 

I. Of this summary nature are all trials of offences and 
frauds contrary to the laws of the excise^ and other branches 

y 2 
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burthensorae increase of the business of a justice of the peace, 
which discourages so many gentlemen of rank and character 
from acting in the commission ; from an apprehension that 
the duty of their office will take up too much of that dmci, 
which they are unwilling to spare from the necessary concerns 
of their families, the improvement of their understandings, and 
their engagements in other services of the public. Though 
itall gentlemen of fortune had it botb in their power, and in-> 
clinations, to act in this capacity, the business of a justice oC 
the peace would be more divided, and &11 the less heavy upon 
individuals : which would remove what in the present scarcity 
of inagistrates is really an objection so formidable, that the 
country is greatly obliged to any gentleman of figure, who will 
undertake to perform that duty, which, in consequence of his 
rank in life he owes more peculiarly to his country. How- 
ever, this backwardness to act as magistrates, arising greatly 
from this increase of smnmary jurisdiction, is productive o^ 
3. A third mischief i which is, that this trust, when slighted by 
gentlemen, falls of course into the hapds of those who are not 
so ; but the mere tools of office. And then the extensive 
power of a justice of the peaces which even in the hands of 
men of honour is highly formidable, will be prostituted to 
mean and scandalous purposes, to the low ends of selfish am* 
bition, avarice^ or personal resentment. And firom these ill 
consequences we may collect the prudent foresight of our 
antient lawgivers, who suffered neither the property nor the 
punishment of the subject to be determined by the opinion of 
any one or two men ; and we may also observe the necessity 
of not deviating any fiirther from our antient constitution, by 
ordaining new penalties to be inflicted upon summary convic* 
tions. 

The process of these summary convictions, it must be 
owned, is extremely speedy. Though the courts of common 
law have thrown in one check upon them, by making it ne^ 
cessary to sumfnon the party accused before he is condemned* 
This is now held to be an indispensable requisite^; though [ 283 ] 
the justices long struggled the point; forgetting that rule of 
natural reason expressed by Seneca, 

' Salk. ISl. 3 Lord iUym. 1405. ^ 
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II L To this head, of summary proceedings, may also be 
properly referred the method, immemoriaUy used by the su- 
perior courts of justice, of punishing contempts by attackmenif 
and the subsequent proceedings thereon. 

The contempts, tliat are thus punished, arc either direci^ 
which openly insult or resist the powers of the courts, or the 
persons of the judges who preside there; or else are comequen- 
tialy which {without such gross insolence or direct opposition) 
plainly tend to create an universal disregard of their autho** 
rity. The principal instances, of either sort, that have been 
usually* punishable by attachment, are chiefly of the follow- 
ing kinds. L Those committed by inferior judges and ma- 
gistrates; by acting unjustly, oppressively, or irregularly, in 
administering those portions of justice which are entnisted to 
their distribution ; or by disobeying the king's writs issuing 
out of the superior courts, by proceeding in a cause after It is 
put a stop to or removed by writ of prohibition, cettiorari^ 
error, supm^sedeasj and the like. For* as the king^s superior 
courts (and especially the court of king's bench) have a ge- 
neral superinten dance over all inferior jurisdictions, any cor- 
rupt or iniquitous practices of subordinate judges are con- 
tempts of that superintending authority, whose du^' it is to 
keep them within the bounds of justice. 2, Those committed 
by sheriffs, bailiffs, gaolers, and other officers of the court : by 
abusing the process of the law, or deceiving the parties, by 
any acts of oppression, extortion, collusive behaviour, or cnl- 
pable neglect of duty. 3, Those committed by attomies and 
solicitors, who are also officers of the respective courts : by 



[ 284 3 



oti &p^iQd, such conviction shnU not afterwards be set aiidc or vacated in 
toii&oqueTice of any defect of form wJiatevtr, but the constniGtioii shall be 
sucli a fair and libeml one as will be figreeable to the justice of the case* 

This statute fiecms to put the law as to convictions on a right footing ; 
it is not proper thnt any thingj even if objectionable in principle, should in 
courts of justice be met by astute and cavilling constmctioni ; on the 
oUier hand^no favour ahould be shewn to loose and incorrect proceedingi; 
and the statute, by leading k to the judges to distingubh between formal 
and substantial defects, and protecting the fortner only, has pre^rved un- 
touched to them Ihcir con»titutional power of watching over aud restfafrN 
ing the proceeding* of tlie iuierior magi&tratci. 
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gross instances of fraud and corruption, injustice to ibcir 
clients, or other dishonest practice. For the inol-pracUce of 
die officers reflects some dishonour on their employers : ami, 
if frequent or unpunished, creates among the jieople a disguf i 
against the courts themselves* 4* Those committed by jurj'- 
ment in collateral matters relating to the discharge of their 
office ; such as making deCault, when summonetl ; reiiishig to 
be sworo^ or to give »ny verdict ; eating or drinking without 
die leave of the court, and especially at the cost of eldier 
party ; and other UHi»behayiours or irregularities of a simitar 
kiad : but not in die mere exercise of then' judicial capacities^ 
as by giving a false or erroneous verdict* 5* Those com- 
mitted by witnesses : by making default when summoned^ re- 
fusing to be sworn or examined, or prevaricating in their evi- 
dence when sworn. 6. Iliose committed by parties to any 
suit, or proceed! irig before the court : as by disobedience to 
r 2S ' "I ^^y ^^^^^ ^^ order, niade in the progress of a cause ; by non- 
payment of costs awarded by die court upon a motion ; or by 
lion* observance of awards duly made by arbitrators or um- 
pires, after having entered hito a rule ibr submitting to such 
determination ^« Indeed die attachnient for most of this 
specieii of contempts, and especially for nua-payment of cq#^ 
and non-performance of awards, is to be looki^ upon rati 
as a civil execution for the benefit of the injured party, 
though carried on in the shape of a crimina] process for a 
contempt of the authority of the court- (3) And therefore it 
kath been held diat such contetnpts, and the proces.^ d>ereou, 
being properly the civil remedy of individuals for a private 
injury, are not relcasetl or afibcted by a general act of pardon, 
Anil upon a similar principle, obedience to any rule of court 
may also by statute 10 Geo, III. c. 50* be enfi?rcetl against any 
person having privilege of parliament by the process of dis- 
tress infmite. 7. Thos^e conimittetl by any other persons 
under the degree of a peer: and .even by peers theni^elvc% 
when enormous and accompanieil with violence, such m for- 
cible rescous and the like ^ ; or when they import a disobedience 

^iaJk. 5*6. 



Cto Jat, 4111, 



(3) And therefore the ilifferefit ncU for the rcliff vi tntohvNI d d i l Pf i 
and (iihvtik fronj imprieoiiffiftit toiicnd to pcnmiM in custMily for cttotenif u 
of llib kind. Sec Vol, UK p.lie.di. T ) 
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to the kbg*s great prerogative writs of prohibttion, habeas 
cot'jms S and the i-est. Some of these contempts may arise in 
the face of the court ; as by rude and contumelious behaviour ; 
by obslinacy, perversenessj or prevarication : by breach of the 
peace, or any wilful disturbance whatever : others in the ab- 
sence of the party ; as by disobeying or treating with dis- 
respect the king's writ* or the rules or process of the court; 
by pen erting such writ or process to the pui'poses of private 
malices extortion, or injustice ; by speaking or writing con- 
temptuously of the court or judges, acting in their judicial 
capacity j by printing false accounts (or even true ones with- 
out pi-oper permission) of causes then depending in judg^ 
ment ; and by any thing, in short, diat demonstrates a gross [ ggg ] 
want of that regard and respect, which when onge courts of 
justice are deprived of, their authority (so necessijry for the 
good order of tlie kingdom) is entirely lost among the 
people, (4) 

« I Burr. 632. Lofd'i Journ. 7 Feb. 8 Jud. 1 751. 



(4) The question of the l^aJity of publishing true statements of the pro- 
ceedings of courts of justice hm naturally excited much attention. In 
princijiJe it h not a very tlifficult one. Tfie public good h the final, and 
the advancement of justice the &econdary end of all courts of justice; and 
both rea&on and experience shew tliat the giving full publicity to their 
procecdinp tentb very strongly to imxkc them answer both these ends. 
It will follow^ ihererore, m^ a general rule, that publication of their 
proeeedinp is lawful. But renaon and experience also shew that^ under 
certain tircutn stances, publicity may defeat those endsi whenever, there- 
fore, these occur, it will, upon the same principle, be unlawful^ Tried by 
this lest, it seems that the publication of all preliminary or untinlshed pro- 
ceedings must be unlawful, because they present a partial statement, and 
prc-occupy unfairly the minds of those out of whom are to be selected the 
ultimate judges of ihe case ; in to doing it h clear that they pervert, in- 
stead of adi^ncin^ justJce, and therefore must obstruct the public good* 
Mycb undoubtedly may be said in favour of the publication of prelimtnary 
proceedings before justices of the peace ; the strength of the argument 
however, must rest on the check which it imposes upon any corrupt or 
arbitrary puDcticea by them. But when, on the one hand, it is considered 
how many checks a justice of the peace would &till act under, even were 
this removed; and, on the other, tliat no misconduct which he can be guilty 
of in tlus wa), whether it be in wrongfully committing, bailing, or discharg- 
ing, h ever final ; there will »till remain a great balance of public convc* 
nieuLC in favour of represbing such publication- 

Anotlier cass to which the same test may be applied, and where the same 
conclusion will follow with lest question, h^ where the proceedings reiatc 

to 
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The process of attach lueDi, for these and the like con- 
tempts, must necessarily be as ant lent as the laws themselves, 
For lawSj without a competent authority to secure their ad- 
ministration from disobedience and contempt, would be vain 
and nugatory. A power therefore in the supreme courts of 
justice to suppress such contempts, by an immediate attach- 
ment of the offender, results from the first principles of 
judicial establishments, and must be an inseparable attendant 
tipon every superior tribunal* Accordingly we find it actually 
exercised as early as the annals of our law extend. And 
though a very learned autlior** seems inclinable to derive this 
process from the statute of Westm. 2. IS Edw.L c.39. (which 
ordains, that in case tlic process of the king's courts be resisted 
by the power of any great man, the sheriff shall chastise the 
resisters by imprUonments ** a qtm non delibereniur sine 
** speciali praecepto domim regis " and if the sheriff himself 

h Gllh. Hist C. R eh. 5. 



to blasphemous or Indecent matter. For the porposes of justice, very 
offensive evidence must often be heard on trials, the publication of which 
afterwardi for general circulfltion can produce little but unmixed eiri], A 
more doubtful cfiJ^e has been suggested by Lord El lenlxi roughs who tceoti 
to have tbought that it migbi be unlawful " wantonly to publrsb circtnn- 
stances distressing to the feelings of individual* on whom thej' reflect (?d/' 
Siiiet V. N't'ket, 7 East's R. 503* Now there is »ome difficulty in determining 
legally whfit is a wanton publication : (rials are.commonly published mber 
for the sake of individual gain, than for the public at^lvantage, and the law 
must regard the general result, not the individual motive. If, 100, the 
distress of the party reflected on be a ground for silence, it is probable thnt 
the very cases which h is most important to publish would be brought 
within this exception. 

The determination of what cases lall within the rule, and what wiibhi 
the exception, must necessarily be left to the courtj of law, whether the 
question arites on ttte com plaint of an individual in a civil action for dn*^ 
mages, or Is taken up by the court itself as a contempt of its juris^Hction . 
In the first ca^, it k not distingui&hnble in kind from any other qnestinn 
between two parties, falling within their ordinary cognisance ; in the lattefi 
in which the court tnay *ecm to have more of a personal interest, it inu^t 
be remembered that the judge* arc but truitec* of their powers for grcal 
[Hihlic piir|>o9e$ | that in the execution of that trust rea&on and necei»ity 
both Fpquire that ftome confidence thoutd tw placed in them ; and, finally, 
that whether they pnninb by fine or inrprisonmcnt, the tegmlity of the out 
may be qucitioncd in the court of exchequer, and that of the other by m 
yfll of la ft t w coryiwj Itcfofc any i>therof the i^uptTnor courts of the countn*. 
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be resisted, he shall certify to the courts the names of the 
principal offenders, their aiders, consenters, commanders, and 
favourers, and by a special writ judicial they shall be attached 
by their bodies to appear before the court, and if they be 
convicted thereof they shall be punished at the king's pleasure, 
without any interfering by any other person whatsoerer,) yet 
he afterwards more justly concludes, that it is a part of the 
law of the land; and, as such, is confirmed by the statute of 
magna charta. 

If the contempt be committed in the face of the court, the 
offender may be instandy apprehended and imprisoned, at 
the discretion of the judges ^, without any farther proof or 
examination. But in matters that arise at a distance, and of 
which the court cannot have so perfect a knowledge, unless 
by the confession of the party or the testimony of others, if 
the judges upon affidavit see sufficient ground to suspect that 
a contempt has been committed, they either make a rule on [ 287 ] 
the suspected party to shew cause why an attachment should 
not issue against him); or, in very flagrant instances of con- 
tempt, the attachment issues in the first instance^; as it also 
does, if no sufficient cause be shewn to discharge, and there- 
upon the court confirms, and makes absolut^ the original 
rule. This process of attachment is merely intended to bring 
the party into court : and, when there, he must either stand 
committed, or put in bail, in order to answer upon oath to 
such interrogatories as shall be administered to him, for the 
better information of the court with respect to the circum- 
stances of the contempt These interrogatories are in the 
nature of a charge or accusation, and must by the course of 
the court be exhibited within the first four days': and if any 
of the interrogatories is improper, the defendant may refuse 
to answer it, and move the court to have it struck out". If 
the party can clear himself upon oath, he is discharged ; but, 
if peijured, may be prosecuted for the peijury". If he con- 
fesses the contempt, the court will proceed to correct him by 
fine, or imprisonment, or both, and sometimes by a corporal 
or in&mous punishments If the contempt be of such a 

* Staund. P.C. 73. h. ' 6 Mod. 73. 

j Styl.277. "'Stra. 444. 

*' Salk. 84. Scnu i%5. 564. " 6 Mod. 73. • Cro.Car. 146. 
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nature, that, when the fact k once acknowledged, the court 
eau receive no farther information by interrogatories than it is 
already possessed of (as in the case of a restous^j) the defen- 
dant may be admittijd to make such simple acktiowledgiiient^ 
and receive his judgment without answering to any interro- 
gatories ; but if he wilfully aiid obstinately refuses to answer, 
or answers bx an evu^Ive manner, he is then clearly guilty of 
a high aiid rqieated conl^nipt, to be punished at the disoretion 
of the court. (5) 



It cannot have escaped the attention of the reader, that 
this method of making the defendant answer upon oath to a 
critnioai charge, is not agreeable to the genius of the comniou 
[ 288 ] hiw in any other instance*'; and seems indeed to have been 
deriveil to the courts of king's bench and common plea^ 
through the medium of the courts of equity. For the whole 
process of the courts of equity, in the several stages of a 
cause, and finaUy to enforce their decrees, was, till the intro* 
diction of s^uestrations, in the nature of a process of 
contempt; ajCting only in pejsonam and not in rem^ And 
there, after the party in contempt has answered the interna 
gatories, such his answer may be contrachcted and disprove 
by affidavits of the adverse party : whej eas, in the courts of 
law, the admission of the party to purge himself by oath is 
more favourable to his Uberty, though perhaps not less dan- 
gerous to his conscience ; for, if he clears himself by his 
answers, the complaint is totally dismissed. And, with regard 



" Tbe KmgP, Eiynt, U* 8 Geo. Ill- 
B. R. 4Butr.31SS» 
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(5) As the atcachnicnt only twings the party uita court to a»iw«r to iatw- 
rogfttories to be exbibitctj, there is nothing to acknowledge lili ihcy are 
med, nor is the party properly in contempt till reported so by the officer of 
the court j there is nothing, therefore, ujion which lo ground the judgment. 
On this piindple interrogBtoHes must in all CAses be adminiiitered even 
io a coii&»tiiig defendant, unless the proiecutor wdves them. The caic of 
arescouB was supposed lo lUnd on » d liferent ground; there the sheriff' 
had returned the party a* guilty of a re^cous, aod that return was in the 
nature of a conviction in itsdf; but the administering interrogat^ri^ iup- 
posed the possibility of a denial, which was incongruout. Howcrer, thia 
rcaM>niiig was not very •atisfactorj*', and the irsc!cption has been now dooe 
avvay with. Rt^ s\ Edwardi and another, 4 Burr. 9105. /L v. if (ir«%r» 

jT.JtSGa* 
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to this singular mode of trial, thus admitted in this one par- 
ticular instance, I shall only for the present observe, that as 
the process by attachment in general appears to be extremely 
antientS and has in more modern times been recognized, 
approved, and confirmed by several express acts of parlia- 
ment', so the method of examining the delinquent himself 
upon oath with regard to the contempt all^;6d, is at least of 
as high antiquity S and by long and immemorial usage is now 
become the law of the land. 

' Tearb.SOHeii.VI. f.St. te&^#. tk i, c.9k $4. 9&10W. III. c. 15. 
IV. f.S9. IS Ann. tt.S. c.14. §5. 

' St9t. 4S£li2. C.6. {3. ISCar.II. < M. 5 Edw. IV. rot 75. cited in 

{UK. Sn(. 26S, pi. 5, 
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CHAPTER THE TWENTY-PI R ST- 



OP ARRESTS, 



[ 290 3 



\\^E are now to consider the regular and ordinary method 
of proceeding in the courts of criminal jurisdiction ; 
which may be distributed under twelve general heads, follow- 
ing each other in a progressive order; vii^. 1. Arrest; 2. Com- 
mitment, and bail ; 3- Prosecution ; 4. Process ; 5, Arraign- 
mentt and it's incidents ; 6, Plea, and issue ; 1, Trial, and 
conviction; S. Clergy; 9* Judgment, and it's consequences; 
10. Reversal of Judgment; 1 L Reprieve, or pardon; 
12, Execution; — all which will be discussed in tlie subse- 
quent part of this book. 

FiEBT, then, of an arrest ; which is the apprehending or 
restraining of one's person, in order to be forthcoming to 
answer an alleged or suspected crime. To this arrest all 
persons whatsoever ai*e, without distinction, equally liable in 
all cnminal cases : but no man is to be arrested^ unless 
charged with such a crime, as will at least justify holding him 
t0 bail when taken* And, in general, an arrest may be made 
four ways : 1. By warrant : 2* By an officer wittiout warrant : 
S< By a private person also without warrant * 4- By an hue 
and cry* 

1, A WARRANT may be granted in extraordinary cases by 
the privy council, or secretaries of state*; but ordhiarily by 
justices of the peace. This they may do in any cases where 
Uiey have a jurisdiction over the offence ; in order to com|>el 
the person accused to appear before them ^ : for it would be 

■ 1 hm4 tUjm.es. ' 3 lUwk.Ra e. 13. 1 15. 
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alisurd to give them power to examine an offender, unless 
they had al^o a "power to compel him to attend, and submit 
to such examination. And tliis extends undoubtedly to all 
treasons, felonies, and breaches of the peace ; and also to all 
such offences as they have power to punish by statute. Sir 
Edward Coke indeed ^ hath laid it down that a justice of the 
peace cannot issue a wf arrant to apprehend a felon upon bare 
suspicion ; no* not even till an indiciuient be actually found x 
and the contrary practice is by others'" held to be grounded 
rather upon connivance than the express rule of law ; tliough 
now by long custom established, A doctrine which would in 
most cases give a loose to felons to escape without punish- 
ment ; and therefore sir Matthew Hale hath combated it with 
invincible authority, and strength of reason: maintainingt 
1* That a justice of peace hath power to issue a warrant to 
apprehend a person accused of felony^ though not yet indicted ^; 
and, 2. That he may also issue a warrant to apprehend a per- 
son suspected of felony, though the original suspicion be not 
in himself, but in the party that prays his warrant ; because 
he is a competent judge of the probability offered to him of 
such suspicion. But In both cf^es it is ^tting to examine 
upon oath the party requiring a warrant, as well to ascertain 
that there is a felony or other crime actually committed, 
without which no warrant should be granted; as also to 
prove the cause and probability of suspecting the party, against 
whom the warrant is prayed '• This warrant ought to be 
under tiie hand and seal of the justice, should set forth the 
time and place of making, and the cause for which it is made, 
and should be directed to the constable, or other peace-officer, [ 291 ] 
(or, it may be, to any private person by name*,) requiring 
him to bring the party either generally before ^wjf justice of 
the peace for the county, or only before the justice who 
granted it; the warrant in the latter case being called' a 
special warrant*** A gefm^al warrant to apprehend all persons 
suspected, without naming or particularly describing any per- 
son in special, is illegal and void for it's uncertainty'; for ft is 
e duty of the magistrate, and ought not to be left to die 



4ln!rt. ITG. 
" SHavvk* P,a C.I3. 116, 
' 2HaL r.C 108. 



i Bdk. 176. 

* 1 HmL P, C. 5m 2 Hawk. P, C: 
c. IS. 1 10. 17. 
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officer, to jtidge of the groond of iaspicion. And a wormnt 
to appreliend nil persons^ ^^'^y ^^ ^ crime therein speeified^ 
is no legal n^rrant : for the point, upon which its auiTjority 
rests. If a fact to be decided on a subsequent trial ; nametyi 
whether the person apprehended thereupon be really guil^ 
or not. ( 1 ) It is tlierefore m fkct no warrant at all ; for it 
will not justify the officer who acts under it ^ : whereas a 
warrant, pmperly penned, (even though the magistrate who 
issues it should exceed his jurisdiction,) will by stiitute 
£4Geo,IL c, 44. at all events indemnify the officer who exe- 
cutes the same ministerially. And when a warrant li received 
by the officer he is bound to execute it, so far m the juris- 
diction of the magistrate and himself extendsi (2) A warrant 



^ A |knictice had obtaizied lu tin; 
•ecretoriea^ afBce ever since Uie fcstarn- 
tfon^ grouiicfed cm tame duu^es in ttie 
w£t& for Togulmting Ibe prvs<i^ of issuing 
general Wiimnla to iak« up (without 
Duning any person in piitictiUr) \he 
■utbortf printcn, pi- publiiber» of filch 
dbaeene or icdidous libels, ni wefe 
puticulafly i|>ecified lu tlic wm-ranL 
When those «cU «pir^ in 1694^ iIjc 
name pmctice via tiuidvertcntly con- 
tinued in every reign ^ and y tidier nrery 
ftdmiitifltratkifi, except the four Init 



f«&r% of qu«€U Anne, down to the 
year 176S ; when such a warrant be- 
ing issuMi to appr^hevid Che aiitlidr^, 
prtnler»r «ul pubtisiien of a eertnin 
seditious Ubelj its validity wm disput- 
ed i and the wam^t was ad^udgcil by 
the whole court of ktng'i bencli Co bo 
void, in the rase of Mofi«f %f. Leaeh. 
Tnn. 5 Gm. Ill, B. R. [3 Biwr, 1742*] 
After whicii the issuing of tacli fcncnl 
w&rrjUii:^ wa» declared illegal by a tM* 
of the Hou^e of Cocnmona* (CoPlt 
Joum, 23 Apn 176^0 



(i) Thif is rmhef ahmtly e3ipfesi(?d j iti every wafrant ib*? guilt orlniUH 
e^ncc of the person directed to be taken up remains to be detemitied on 
his subsequent tt\^ i but if the warrant U to take up A B cbargf?d with a 
murder^ the officer obeys the warranty and wiiJ be protected by it, (f he 
^ea up A B, though A B is innocent of the murder ; whereas if the war- 
rant be to take up the murderer of C D, or the author of ftuth a boofe, aiHl 
the <)ffieer should take up A B« who tam« out not to be the murdenfr of 
CO, or the lutbar of the book, he has noc olx^ycd the warranty and, of 
coune, wUl not be protected by it. The puhik tniKiuef is, that the dis- 
cretion whom to arrest is, in such a case, nece^sartly exercised by the infe- 
rior officer^ and not hy the m agist rate, in whom the constitution reposes it. 

(2) Where the warrant is directed to an individtiaj not an offieer, or l« 
wm iMg» by iMme and as an indti.idiial, il authoriies them to execute it so 
^ w tbe inttgiilFflie*^ jurisdiction intends, but does not compel the offic«r 
to go beyond hi* own diatrict ; where it is directed either to all constables, 
or to the constable* of a particular district, without naming them, it docs 
not authofiie, and of courfedt^ea not compel, them to go beyond lli«ir own 
r«K|MCtlve dtviricli. As, how^vtr, the magrstrute might witboriic the oiicer 
ta aet beyond hit dittricc, by dii-eiClag the warrant lo him by namt, ilf<?ciiis 

that 
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from Uie chiefj or other, justice of the court of king's bench 

extends all over the kingdom : and is tfst/d^ or dated^ Eng^ 

land; not Oxforihhirey Berks^ or other particular count}^ 

But the waiTant of a justice of tlie peace in one county, as 

Yorkshirej must be backed > that is, signed by a justice of the 

peace in another, as Middlesex^ before it can be executed 

there. Formerly, regularly speaking, there ought to have [ 292 ] 

l)een a fi*es!i warrant in every fresh county : but the practice 

of backing warrants had long prevailed without law, and was 

at last authorised by statutes t3 Geo, II, c.26, and 24 Geo,IL 

c,5S. And now, by statute 13 Geo, IlL c*3L any warrant 

for apprehending an Englisb offender, who may have escaped 

into Scotland, and rw vcrsdj may be endorsed and executed 

by tlie local magistrates, and the offender conveyed back to 

that part of the united kingdom, in which such offence was 

committed, (3) 

# 

2* Arrests by qfflce}% ^wiihotti "warranty may be execute^l, 

1, By a justice of the peace; who may himself apprehend, or 
cause to be apprehended, by word only, any person com^ 
niitting a felony or breach of the peace in his presence ^ 

2, 'Hie sheriiF, and S. The coroner, may appreheiul any felon 
witlnn die county without warrant, 4, The constable, of 
whose office we formerly s^x)ke^, hath great original and 
inherent authority with regard to arrests. He may, without 
warrant, arrest any one for a breach of the peace, committed 
in his view, and carry him before a justice of the peace, 

' S H«l. PX. 86, ^ See Vol L pi^g, 355* 

lk»t if hetn terms directs the oRicer of paritih A. as such (without imng his 
nttmcj to do sotnetbing in porkh Q,, this nmy be considered equivaleut to a 
s|>ecial delegiition of authority to him to act out of his parish, because 
otherwiMj the warrant would be nugatorj^ on the face of it. See J?; v. Wnr^ 
iB.&C. ^ea. Now, indeed, these distinctions are done away by the 
5G,IV. c, l&, which outhori^es the constable or other peace-officer of iiny 
parish, or place to w4io«i a wtimitii thail be addressed, not bj name, but 
tiierely fts such, to execute i£ any where within that juriidiction, for which 
tlie magistrate acted, in granting or backing the wnrrnnt. 

(3) This act has been amended and enlarged by *e>*eral subsequent nets, 
and the 54 G, l* c, IS6, contains a general clauise that dl warrants iiiaued in 
England, Scotland, or Ireland re&pectii^e^y, shall be indorsed, executed, 
enforced, and acted upon by all juijtice* and officers of the p^u:e in any 
part of the united kingdom, in the mariner directed by 15G.3, cSl., in re- 
Jation to warrant <^ issu«d in Etiglaod or Scotland respectively. 
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AdJ, in Ciise ot' felony achmllij committed, or a dangerous 
wounding J whereby felony is like to ensue, he may upon pro- 
bable suspicion arresit the felon ; and for that purpose is autho- j 
rised (as upon a justice's warrant) to break, open doors [after i 
demand of admission and notice that he is constable] and even 
to kill the felon if he cannot otherwise be taken ; and, if he oc J 
his assistants be killed in attempting such arrests, it is murder ' 
in all concerned", 5* Watchmen, either those appointed by 
the statute of Winchester, J 3 EdwJ. c-4,, to keep watch and 
ward ill till towns from sun -setting to sun-ri^ing, or such 
are mere assistants to the constable, may virttUc r/fficti nrrtst^ 
eU of^nderSj and particularly night-walkers, and cammit 
them to custody till the morning^. 

r ffiS T 3- Any private person (and a fbriim^i a |ieace officer) dial 
IS present when any felony is committed, is bound by tlie law 
to arrest the^felon^ on pain of fine and imprisonment, if he 
e&capes through the negligence of the standers-by^. And 
they may justify breaking open the doors upon following such 
felon ; and if thci^ kill him^ provided he cannot be othei*wise 
taken, it is justifiable ; though if ihei^ arc killed in endeavour- 
ing to tnake such arrest, it Ls murder **, Upon probable 
suspicion also a private person may arrest the felon, or other 
person so suspected ""• {+) But he cannot justify breaking. J 
open doors to do it; and if either party kill the other in the 
attempt, it is manslaughter, and no more V It is no more, 
because there is no malicious design to kill ; but it amounts 
to so much, because it would be of most pernicious conse^ 
quence, if, under pretence of suspecdng felony, any private 
person might break open a house, or kill another; and also, 
because such arrest upon suspicion is barely pa-rmtted hy the 
law, and not enjoined^ as in the case of those who are present 
when a felony is committed. 

i. There is yet another species of arrest, wherein both 
officers and private men are concerned, and that is, upon aa 
hue and crtj raised ujxin a felony committed. An hue (from 
^uer^ to shout, and cry), Attiemim^ ef clamor^ is the old com- 

' ^Ut, 30 Geo J I. ca4. 
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mon Jaw process of pursuing, with hofn and witU voice, all 
felons, and such as have dangerously wounded another '. It 
is also mentioned by statute Westm* K 3£d.Lc.9. and 
4 Edw, L st 2* de officio corortatons- But the priiK^ipal statute, 
relative to tliis matter, is tliat of Winchester, i 3 Edw^ I. 
c*L and 4., which directs^ that from thencefortli every coun- 
try shall be so well kept, tliat immediatdy upon robberies 
and felonies committed, fresh suit sluill be made from town 
to town, and from county to county; and that hue and cry 
shall be raised upon the felons, and they that keep the town 
shall follow with hue and cry with all the town and the 
towns near j and so hue and cry shall be made from town to [ 294* ] 
town, unttl they be taken and delivered to the sheriff. And 
that such hue and cry may more effectually be made, the 
hundred is bound by the same statute, c.5., to answer for 
all robberies therein committed, unless they take the felony 
which is the foundation of an action against the hundred "^ 
in case of any loss by robbery, (5) By statute 27Eliz, c. 13* 

' Bracion, J.S. rr, S. c- U § 1* " S« Vol.IIL iug,l€K 

Mirr. c. 2. § 6, 

(5) This provisbn of the statute has received various modifications by 
several subsequent statutes, parttculafly the 27Eli2, c, U.^ 29C.1I. c.7., 
sG.2. c. 16*, and iht22G^^. c.24. The general effijct of the»e statutes i* 
to impose certain prelimiiiarj' conditionji ou the party seeking to recover 
against the hundred, to limit the amount which he may recover, and 
to regulate the mode in v^hich it is to be levied. Upon this snhjt?ct the 
important matters to be- considered are, 1st, Under what circumstance* and 
at what tijBe the hundred is liable- 3* J, WTiat the party must do as the 
conditions of his recover)^ 5d, To what extent he may recoTer; and, 
Jftitly, bow he h to have execution of his judi>inent. 

1 6tj The hundred cannot be made Answerable for robberies comnilited In 
a houfle^ or in the night-time, or on persons trove I ling on a Sunday, nor 
where the felons, or any one of them, is taken before the action com.- 
menced. No action can be commenced after a year from the date of the 
robbery, nor before forty days froni it ; indeed it is not prudent to com- 
mence it till after forty days from public notice of the rohbcry given in the 
London Gazette, as the hundred are allowed till that time for the taking 
the felom. 

Sd, The party robbed must, with aU convenient speed, give notice of the 
robhury lo «ome of the inhabitants of some town^ village, or hamtet near 
the place of the robbery, and aliio to one of the hundred constables, or some 
peace officer of some town, village, or hamlet near to the place of the rob- 
bery, or leave notice in writing at his dwell ing-houiiej descnbing as well a$ 
he con the felon or felons, »nd place of the robbery. He must alio, within 
twenty days after the robbciry^ cause notice thereof to be given in the 

2 2 Giizette, 
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no hue and cry i^ *iufficient, unless made wiUi both hoi-senieii 
and footmen. And by statute 8 Geo, I L c>16, the constable 
or like officer, refusing or neglecting to make hue and cry, 
fortelts 5L ; and the whole vill or district is still in strictnes* 
liable to be amerccdj according lo the law of Alfred, if any 
felony be committed therein » and the felon escapes* An in- 
stitution which hath long prevaileil in many of tlie eastern 
countriesj and hath in part been intrtxlueetl even into the 
Mogul empirej about the beginning of the last century; 
which is said to have effectually delivere<l that vast territory 
from the plague of robbers^ by making, in some places, the 
villages, in others > the officers of justice responsible for all the 
robberies committed within their respective districts*. Hue 
and cry * nmy be raised either by precept of a justice of the 

» Mod. Un. Hut. w*a83. vii. 15^. '2 HuL P, €L 100^104* 



Gaze^e, destTiblng as well ta ht can the felona, the time and place of the 

robbery, and the gi>od4 robbcHL He mu«t also» within thc'saine time, be 
estumiiied on onth before some jiiiiLicu of the peaee of the eovinty, and inha- 
biting within or near to the hundred^ as to hh knowledge of the robberit 
and if he admits that he knows^ theni, or tmy of them^ be nnisft enter into ii 
recognisance before the justice of the i^jice to proseente them for the rob- 
bery. He must also, before he commences the action, go before eertahi 
specified officer of the court in which he means to sue, or before the sheriflT 
of the county, nnd enter into n bond to the hundred constable in the penal 
mm of 100/m with two sufficient sureties conditioned for the payment of 
co4tt, in case of judi^nient passing ng^ainst him. 

3d, No person can recover more than 200/* unless there were I wo per- 
■om at least in company together at the time of the robber)-, to attest the 
truth of the fact. The party himself, however, isi, from the neceaaity of the 
case, a competent witne^ to prove his own los*. 

Lastly, nit hough the action is in form agtunst the inbiiltitants petienilJy of 
the hundred, and foriuerly both the process might h«ve been served, und 
execution levied on any inhabit ant thereof, who was to be indemnified by 
r taxation of the hundred ; the party is now bound to serve bis process in 
the commencement on the hundred constable^ who must appear and defend 
ibr the hundred. And when the shenfl' receive the writ of execution, he 
i* not to levy either on any particular inhabit«nt,or on the hundred coniCvblCf 
but to produce thes^nt^ to twojuitlcesof the peace residing within or ncttrthe 
hundred, who are te mtkm an MeennieDl on all places within the hunted 
for the damages and cost« of the party recovering, and also the iseoemcj 
•■peoetfof the defence ; and to allow time for this operation, the iberifi* 
hat sixty a»yi given bijn before he can be called upon to retuni the writ. 

Upon ihii subject, and others connected with H, I refer the irudent to 
Iba notes on PinAney v. ihr InkoMiatiU a/ Emt H«Mdrfdt and l^g^ t. 
C^wnf, S $(iltJ)d.p, 374, ^ 4f3«cd. 1894. 
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peace, or by a peace-officer, or by any private tiiati thai 
know!% of a felony . The parly raising it must acquaint the 
constable of the vill with all the circumstances which he 
knows of the felony, and the person of the felon ; and there- 
upon the constable is to search his own town* and raise all 
the neighbouring vills, and make pursuit with horse and foot; 
and in the prosecution of such luae and cry the constable and 
his attendants have the same powers, protection^ and indem- 
nification, as if acting j^inder a warrant of a justice of the 
|>eace- But if a man wantonly or maliciously raises an hue 
and cry, without cause, he shall be severely punished as a 
disturber of the public peace ^* 

In order to encourage farther tJie apprehending of certain 
felons, rewards and immunities are bestowed on such as bring 
them to justice, by divers acts of parliament. The statute 
4&5W.&M* c.S. enacts, that such as apprehend a high- 
wayman, and prosecute him to conviction, shall receive a 
reward of ^O^, from the public; to be paid to them (or, if 
killed in the endeavour to take hinij their executors,) by the 
sheriff of the county; besides the horse, furniture, arms, 
money, and other goods taken upon the person of such rob- 
ber; with a reservation of the right of any person from 
whom the same may have been stolen r to which the statute 
SGeo^IL c, 16, superadds 10/. to be paid by the hundred 
indemnified by audi taking. By statutes 6 & 7 W.III. c* 17* 
and 15Geo.IL c*28, persons apprehending and convicting 
any offender against those statutes, respecting the coinage, 
shall (in case the offence be treason or felony) receive a re* 
ward of forty pounds; or ten |x>unds, if it only amount to 
counterfeiting the copper coin. By statute lO&llWJIL 
c,23, any person apprehending and prosecuting to conviction 
a felon guilty of burglary, house-breaking, horse-stealing, or 
private larciny to the value of 5s* from any shop, warehouse, 
coach-house, or stable, shall be excused from all parish 
offices. And by statute 5 Aim, c.SL any person so appre- 
hending and prosecuting a burglar, or felonious house- 
breaker, (or, if killed in the attempt, his executors,} shall 
be entitled to a reward of 40/,^ By statute 6 Geo,!, c.2*^. 

f 2 Hawk. FX- c. 12. S 5. 6& 7 W, IIT. tM7. and 5 Atm. cSlt 

« The ¥UiLitc£ -I & 5 W. a. M* c* B. (tageUicr mtti 3 Gca« I. c, is* |4.» 
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persons discovering, apprehending^ and prosecuting to con- 
Tictron, any person taking reward for helping others to their 
stolen goodsj shall be entitled to forty pounds. By statute 
14^ Geo, II* C.6, explained by 15 Geo- 11. c.34. any person ap- 
prehendmg and prosecuting to conviction sudi as steal, or 
kill with an intent to steal, any .sheep or other cattle specified 
in tlie latter of the said acts, shall for every such conviction 
receive a reward of ten pounds. Lastly, by statute 16Geo. IL 
C.15. and 8 Geo, III. c, 15, persons discovering, apprehend- 
ing, and convicting telons and others being found at large 
during the term for which they are ordered to be transportcd| 
shall receive a reward of twenty pounds, (6) 

>vkicb directs ilic m«;tIiDJ of wvi mb u rsing palati ne of D urham^ bj stAtt 1 4 Gto. 1 1 1 « 
Ibi bberiffk) ore eJiteiad«d Ut the county- c. 4^. 



(6) This system of rewards, under v^liicli it h to be fearctl that lonvc me- 
lancholy ^u$es had been practiced ^ hiis been almost entirely done away with 
by ft recent statute, the 59G,3. c.70. This statute redtci* the clause in 
4\V.&M. C.S., 6&7W*3. c. 17*>10&llW.5. c.t23., 5 Amic, C.31., 14G.2. 
c-6.,and 15G.2» c,28. and then in general repeals them, so far as relates to 
the granting pecuniary rewards to the party apprehending or convicting, but 
uLve& to him the right to the horse, furniture, ariu^, &c. given by the Br»t of 
the abore-noined statutes^ and &ave& al!K> the pecuniary Fcw^di to the 
executors of persons killed in the endeavour to apprehend. It renders aUo 
the certificate of excwptioix from parisii offices, granted by the 10 & 1 1W3. 
C.25. (commonly called u Tyburn Ticket) no longer trmniferabte. In tlic 
room of thiii fiyKtcm, it suhititutes a power in the court in all oi^eii of felony 
to order the sheriff or treasurer of the county in which the offence ihall 
have been conamitted, to pay to the prosecutor and witnesses^ bound by 
recogni&ance, or nttending under subpa;na or notice, and alio to all perroai 
appearing 10 have been active in tlie apprehension, both thefr cost* and ot- 
p«ncet, nnd a reasonable compenBation for their trouble and loss of ttme^- 
It h only to be lamented that this act does not extend to casci of uiisde- 

mciinor, in which very often considerable hordvliip!! occur to poor prose- 

cnion, and witnesseb bound ovur to attend at a disl^mce from their lionict, 

md at a great cxpence *ind lo«» of time* 
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CHAPTER THE TWENTY-SECOND. 



or COMMITMENT and BAIL. 



'V\/'H£N a delinquent is arrested by any of^ the means 
mentioned in the preceding chapter, he ought regu- 
larly to be carried before a justice of the peace : and how he 
is there to be treated, I shall next shew, under the second 
head, of commitment and bail. 

The justice before whom such prisoner is brought, is 
bound immediately to examine the circumstances of the 
crime allied: and to this end, by statute 2&3Ph.&M. 
c^ 10. he is to take in writing the examination of such pri- 
soner, and the information of those who bring him : which, 
Mr. Lambard observes ^, was the first warrant given for the 
examination of a felon in the English law. For, at the com- 
mon law, ^2^7710 tenebaiur prodere seipsum : and his fault was 
not to be wrung out of himself, but rather to be discovered 
by other means, and other men. (1) If upon this inquiry it 

* Eirenarch, b. S. c. 7. See peg. S57. 

(1) The ft.9&jPb.&M. clo. if an extension of the l&2Ph.&M.c.l7. 
The first of these relates to the examination of the prisoner and the witnesses 
agiunst him, in cases where the justices proceed to bail him ; the latter, to 
cases in which they commit him. The provisions are nearly the same; but 
it is not to be understood, as might be inferred from the text, that these 
statutes warrant the wringing out the prisoner's offence from himself; on 
the contrary, he is'perfectly at liberty to say nothing, and answer no ques- 
tions : if he is disposed to speak, a humane and prudent magistrate will feel 
it to be his duty to caution him against saying any thing which may prqudicc 
himself. After this warning, and a i«stinct intimation, where inducements 
have been previously held out to him to confess, that such confession wiH 
avail him nothing kk itmission of punishment, whatever the prisoner says 
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manifestly appears, that either no such crime was com mi tied » 
or that ihe suspicion eutertaineci of the prisoner was wholly 
groundless^ in such cases only it is lawful totally to discharge 
him. (2) Otherwise he must either be committed to prison^ 
or give bail : diat is, put in securities for his appearance, to 
answer the charge against him- This commitment dierefore 
being only for safe custody, wherever bail will answer the 
same intention, it ought to lie taken ; as in most of die in- 
ferior crimes : but in felon iest and other offences of a capital 
[ 297 ] nature, no bail can be a security equivalent to the actual 
custody of the person. For what is Uiere that a man may 
not be induced to forfeit, to save his own life ? and what sa- 
tisfaction or indemnity is it to the public, to seize tlie effects 
of them who have balled a murderer, if the murderer himself 
be suffered to escape with impunity ? Upon a principle siniilar 
to which tiie Athenian magistrateSj when they took a solemn 
oath^ never to keep a citizen in bonds tliat could give three 
sureties of the same quality with himself, did it with an ex - 
ception to such as had embezzled the public money, or been 
guilty of treasonable practices ^, WHiat the nature of bail is, 
hath been shewn in die preceding book % vh* a delivery or 
bailment, of a person to his sureties, upon their giving, (to- 
gether with himself,) sufficient security for his apjiearance : 
he being supposed to continue in their friendly custmly, in* 
stead of going to gaoL In civil cases we have seen that every 



PoiJU Anli^, b.U tAQ* 
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is evidence agiuast himsdr u[ioa tiis trial. Ilk examiaatioa miiht not be 
upon oath, a rule arising from the extreme anxietv of the courts to aicer* 
tain that it is purely voluntary. The information of the ¥riiiieitci mmt lie 
upon oath, the prisoner h cntidc^j to cros&-exau:iue them ; but ncillier 
party haa a right to legal assifc^taoce before the tnagiftf»tr, though then* are 
lew cases in which it would he refused to eitlier. The rntbnitiition of thm 
witnesses may be read upon the trial as evideoce. if it be sliewn that ili^ 
are deadi unable to travel, or kept out of the mm^ by the pmoticr* 2 Hmwk- 

(3) Thb sentence is warranted by the authorttiai of Crouipton, Lain- 
heird, Dal ton, Hale, and llawkin«, who leave Utile or no tlbcrctioti in 
ilic justice where the charge agaitut thf* prisoner b |)o&itiTe ; but th<;ie 
fiutborides uere questioned io a recent case ( I B.&C* 43,)^ and the opinion 
iccm* now to be» that the ju^ice U to exercise a toinewhat more iibcml 
difcretion, and not to i-ommrt or detain a party on bail, however jHt&ilii^jr 
^(Uied, if the b«Uuicc of te»tiinon) be vtrongK in favour 4*f bU inimccnc^e^ 
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defendant h baiJabk; but in criminal matters it is otiierwise. 
Let us therefore inquire in what cases the party accused, 
ought or Dught not to be admitted to bail. 



AnDj flrst) to refuse or delay to bail any [person liailable, 
is an offence against the Hberty of the subject^ in any magis- 
trate by the common law **, as well as by the statute Westni* 1 . 
5 Edw. 1, c. 15., and the habeas corpus act, SI Car J I, c. 2. 
And lest the mtention of the law shall be frustrated by 
the justices requiring bail to a greater amount dian the 
nature of the case demands, it is expressly declared by sta- 
lute 1 W. & M. St, 2. Q.2. that excessive bail ought not to be 
required; though what bail shall be called excessive, must 
be left to the courts, on considering the circumstances of tlie 
case, to determine. And, on the other hand, if the magis- 
trate takes insuiBcient bail, he is liable to be fined ^ if the 
criminal doth not appear ^, Bail may be taken either in 
court, or in some particular cases by the sheriff, coroner, or 
other magistrate ; but most usually by the justices of the 
peace. Regularly, in all offences^ eitiier against the common 
law or act of parliament, that are below felony, the offender [ 298 ] 
ought to be admitted to baiU unless it Ije prohibiteil by some 
s|>ecial act of parliament K In order, therefore, more pre- 
cisely to ascertain what offences are bailable, 

Let us next see, who may not be admitted to bad, or what 
offences are nut bailable. And here I shall not consider any 
one of those cases in which bail is ousted by statute, from 
prisoners mmlcted of particular offences : for then such im- 
prisonment without bail is part of their sentence and punish- 
ment. But, where the imprisonment is only for safe custody 
befbre the conviction, and not for punishment aj}er\mrds^ m 
such cases bail is ousted or taken away, wherever the offence 
is of a very enormous nature : for then the public is entitled 
to demand nothing less than the highest security that can be 
given, viz, the body of the accused; in order to insure diat 
justice shall be done upon him, if guilty- Such persons, 
therefore^ as the author of the mirror observes % have no 



^ sHawk. RC. ea5* §13. 
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oiher sureties but the Tour walb of the prison- By the antient 
common law, before ^ and since ^ the conquest^ all felonies 
were bailable, till murder was excepted by statute : so that 
persons might be admitted to bail before conviction almost in 
every case. But the statute Westm* 1 , 3 Edw, I. Cp 1 5, takes 
away the power of bailing in treason, and in divers instances 
of felony. The statutes 23 Hen.VL c. 9. and 1 & 2 Ph. & 
Mar. c. 1 5. give farther regulations in this matter ; and upon 
the whole we may collect \ Uiat no justice of the peace can 
ImUj 1 , Upon an accusation of treason : nor, 2, Of murder : 
noFj S* In case of manslaughter, if the prisoner be clearly the 
slayer, and not barely suspected to be so ; or if any indict* 
ment be found against him : nor, 4, SirJi as, being committed 
for felony, have broken prison ; because it not only carries a 
presumption of guilt, but is also superadding one felony to 
another . 5, Persons outlawed ; 6* Such as have abjured the 
C 299 ] realm ; 7- Approvers, of whom we shall speak in a subse- 
quent chapter J and persons by them accused : 8» Persons 
taken with the mainour, or in the fact of felony : 9, Persions 
charged with arson : 1 0. Excommunicated persons, takon by 
writ dc excommunicato capiendo : all which are clearly not ad- 
missible to bail by the justice. Others are of a dubious 
nature ; as, 11, Thieves openly defamed and known ; 12. Per- 
sons charged with other ielonies, or manifest and enormous 
offences, not being of good fame ; and 1 3* Accessories to fe- 
lony, that labour under tiie same want of reputation. These 
seem to be in the discretion of the justices, whether bailable 
or not. The last class are such as must be bailed upon of- 
fering sufficient surety ; as, 1 4-, Persons of good fame^ charged 
with a bare suspicion of manslaughter, or other inferior Iiomi^ 
cide ; 15. Such persons, being charged with petit larcaiy, or 
any felony not before specified : or, 16. With being accessory 
in any felony* Lastly, it is agreed that the court ^ of king^s 
bench (or any judge *" ther^if in time of vacation) may bail 



* In Qmniima pliie$ik fie /eUmm mki 
in tdamt dt hitmkidm, ttM ad I^mvm 
» S UkU ISO* 2 H*J. P. C. 1»&» 



' 2 Inst. IS!I. 1 
157. C<wiib, 111^ 
Big* 495* 

"* Skin, eas, 3*11* ioi, 
1 Cuuijrtm Digt 49^7. 
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for any crime whatsoever, be it treason ■, murder ®, or any 
other offence, according to the circumstances oF the case. 
And herein the wisdom of the law is very manifest To 
allow bail to be taken commonly for such enormous crimes, 
would greatly tend to elude the public justice : and yet there 
are cases, though they rarely happen, in which it would be 
hard and unjust to confine a man in prison, though accused 
even of the greatest offence. The law has therefore provided 
one court, and only one, which has a discretionary power of 
bailing in any case : except only, even to this high jurisdic- 
tion, and of course to all inferior ones, such persons as are 
committed by either house of parliament, so long as the ses- 
sion lasts : or such as are committed for contempts by any of [ 300 ] 
the king's superior courts of justice ^ 

Upon the whole, if the offence be not bailable, or the party 
cannot find bail, he is to be committed to the county gaol by 
the mittimus of the justice, or warrant under his hand and 
seal, containing the cause of his commitment : there to abide 
till delivered by due course of law **. But this imprisonment, 
as has been said, is only for safe custody, and not for punish- 
ment : therefore in this dubious interval, between the commit- 
ment and trial, a prisoner ought to be used with the utmost 
humanity ; and neither be loaded with needless fetters, nor 
subjected to other hardships than such as are absolutely re- 
quisite for the purpose of confinement only ; though what are 
so requisite, must too often be left to the discretion of the 
gaolers ; who are fi:^uently a merciless race of men, and, by 
being conversant in scenes of misery, steeled against any 
tender sensation. Yet the law (as formerly held) would not 
justify them in fettering a prisoner, unless where he was un- 
ruly, or had attempted to escape ' : this being the humane 
language of our antient lawgivers % " custodies poenam sibi com' 
^^ missorum rum augeanty nee eos torqueant ; sed omni saevUia 
" remotOy pietateque adhibitay judicia debite exequanturJ^ 

' In the reign of queen Elisabeth inplacUodeh<nmddio.{G\an,l.\A.eA.y 

it was the unanimous opinion of the Sdtndwn tamen quody m hoc ])laciio, non 

judges, that no court could bail upon solet accuaaius per plegiot dimiiH, niH at 

a commitment, for a charge of high regiae poUstaUs beneficio, (Ibid, c,3.) 
treason by any of the queen's priTy ^ Staundf. P. C. 73. b, 
council. (1 Anders. 398.) '> 2 Hal. P. C. 122. 

** In omnibus plaeUit de ^elonia tolH ' 2 Inst. 381. 3 InsU 34. 
aecutaiusjterjytegiosdimiUifpracierquam ' Flet. /.!• c. 26* 
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CHAPTEU THE TWENTy-THIUD. 
OF THE SEVERAL MODES OF A'KOSE- 

CUTION. 



'X'HE next step towards the punishment of offenders is their 
prosecution, or the manner of tJieir formal accusal ton. 
And til is is either upon a previous fijiding of the fact hy an 
inquest or grand jury ; or without such previous finding. 
The former wuy is either by jyresentment or indictmefU. 



L A 



iprehen- 



PRESEP1TMENT> genei-ailij taken, is a very con 
sive term; including not only presentments properly so called, 
but also inquisitions of office, and indictments by a grand juiy, 
A presentment, proper!^ speaking, is the notice taken by a 
grand jury of any offence fi*om their own knowledge or observ- 
ation', without any bill of indictment laid before them at Uit^ 
suit of tlie king ; as the presentment of a nuisance, a libel, 
and die like ; upon which the officer of the court must after- 
wards frame an indictment '', before the party presented caa 
be put to answer it* An inquisition of office is the act of a 
jury summoneil by the pro|>er officer to inquire of matters re- 
lating to the crown, upon evidence hiid before them. Some 
of the^se are in themselves convictions, and cannot afterwards 
be traversed or denied ; and therefore the inquest, or jury, 
ought to hear all that can be alleged on boUi sides- Of this 
nature are aJl inquisitions o^ felo de sej of flight in persons 
accused of felony ; of deodands, and the like ; and present- 
ments of petty offences in the sheriff's tourn or court-leet, 
whereupon the pr^aiding officer may set a fine. (1) Other in- 

(t) There h BQmc inncirtiracy in thin statement. An InqUTiitioii 5ndlQf 
that a i»aa waj/Wo tk tc canaQt, of course, tw traversed by the ladividitiil 

but 
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quisitloiis nmy l>e ailer wards traversiccl and ei^amuied ; as pnr- 
ticularly the coroner's inquisition of the death of a manj when [ 302 ] 
it finds any one guilty of homicide ; for in such cas^ the of- 
fender so presented must be arraigned upon this incjuisition, 
and may dispute tlie truth of it : which brings it to a kind of 
indictment^ the most usual at id eftectual means of proFC- 
ciition, and into which we will therefore inquire a tittle more 
niinutel}'. (2) 

IL An indkimcfU *^ is a written accusation of one or more 
persons of a crime or misdemesnorj preferred to, and pre- 

but it may be retnoved into the king's bench by etrthrmfij wul there trn- 
veraed by the executors or adminisitmtors of the deceased. Teom^s v. Eth* 
rifigl^m, I SuundJlep. 365, n, ( 1 ), ed, 1 8S 4. As to the Kight of parsons accused 
of felonyj 1 ajii not a^vtire that this wiis ever nmdc a substantive muttef of 
incjuit*3", diatinct from the trial of the felony itself (sec post, 5^7.}; and as 
that trial couhi only be in the pnraence of the party accuMJ, it was then 
the regtilar verdict of a jury, after an open trial, nnd not a case in point* 
The coroner^ indeed, holding an inqutaition on the death of a person, may 
find that he was murdered by A B, aJid that A B hai4 Hvd for it ; and the 
authorHies all agree that this latter part of the finding Ls not trairersable ; 
though tt is observed that no adequate reason for this distinction h to lie 
found in the booksi This probably was the flight which the author intended 
to mention* With respect to deodands, there h no mode, indeed, by wliich 
the lord of the franchiM: can quarrel with the finding of the jury, so ae to 
increase the value they have affixed, but the court will interfere to diminish 
that valucj Fo&ter, 266, and therefore it must be inferred that tlie finding 
is not abflolutely conclusive. 

And, lastly, as to presentment* of petty offences in the loum or !eet. 
Lord Mansfield ha& said that it cannot he true that they are not traversalde 
any where, R, v.RottpcU^ Cowp» 459. ; and the law geems to be, thjit be^M^ 
the Bne h estreated and paid, though not afterwards, the presentment may 
be removed by certiorari into the court of king^s bench and traversed there, 
R. \\ Ht-aton, 2T. R. 1S4. 

Upon the whole, it may be laid down generally ^ that mth the exception 
of flight on the death of a man^ no finding of an inquisition can be conctu^ 
sive on a party, who has had no opportunity of vindkatbg his rights before 
the jury ; while there are ca^es in which a party who has voluntarily fore- 
gone that right in one Btage, may yet traverse the finding m some fiiturc 
stage. As where, upon an inquiry by the sheriff' under a writ of extent, the 
jury find certain goods to be the goods of A B, and that finding is returned 
to the court of exchequer; C Dt who claims the goods, and wight have 
done so J but neglected to do so, before the sheriff, may yet trarerse the 
finding in the court above* 

(2) For the presentment of nujsances in highway, fifc. by justices and 
others^ see ante, p, 167* 
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sented upon oatJi by, a grand jury* To this end the sheriff 
of every county is bound to return to every session of the 
peace^ and every commission of oi^er and terminer, and of ge- 
neral gaol-delivery, twenty-four good and lawful men of the 
county, some out of every hundred, to inquire^ present, doj 
and execute all those things, which on the part of our lord 
the king shall then and there be commanded them **• They 
ought to be freeholders^ but to what amount is uncertain ' : 
wliich seems to be eastts omiBSUs^ and as proper to be supplied 
by the legislature as the qualifications of the petit jury whfch 
were formerly equally vague and uncertain, but are now 
settled by several acts of parliament* However, they are 
usually gentlemen of the best figure in t lie county. As many 
as appear upon this panel are sworn upon the grand jury, to 
the amount of twelve at the least, and not more than twenty- 
three ; that twelve may be a majority* Wliich number, as 
well as the constitution itself, we find exacdy described, so 
^rly as the laws of king Ethelred ^ *' E^-eani setuores duo- 
*' decim thani^ et praefertm citm eis^ et jttreiit mpa* sanctuarium 
'^ quod eis in mantis datut\ qtmd noUnt idlum innoc.ertfeni acm- 
** mrtj nee aliqucm noxium celareJ* In the time of king 
Richard the first (according to Hoveden) die process of elect- 
ing the grand jury ordained by that prince, was as follows : 
four knights were to be taken fi^m the count)^ at large, who 
chose two more out of everj^ hundred; which two associated 
to themselves ten other principal freemen, and those twelve 
were to answer concerning all particulars relating to their 
[ SOS ] own district. This number was probably found too large and 
inconvenient ; but the traces of this institution still remain in 
that some of tlie jury must be summoned out of every hun- 
dreds This grand jury are previously instructed in the 
articles of their inquiry, by a charge from the judge who pre- 
sides upon the bench* Tliey then withdraw, to sit and receive 
indictments, which are preferred to them in the name of tlie 
king, but at the suit of any private prosecutor ; and they are 
only to hear evidence on behalf of the prosecution : for the 
finding of an indictment is only in the nature of an inquiry 
or accusation, which is afterwards to be tried and determined ; 
and the grand jury are only to inquire upon tlieir oaths, wbe* 
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ther there be sulficient cause to call upon tlie party to answer 
iL A grand jury, however, ought to be thoroughly per- 
suaded of the truth o( an indictment so far as their evidence 
goes; and not to rest satisfied merely with remote proba- 
biHiies : a doctrine that might be applied to very oppressive 
purposes *• (3) 

m 

The grand jury are sworn to inquire, only for the body 
of the county, pto cmyore comiiaim ; and tlierefore diey can- 
not regularly inquire of a fact done out of tliat county for 
which they are swonij unless particularly enabled by an act 
of ])arliament» And to so high a nicety was this matter an- 
tiently carried, tlmt where a man was wounded in one countj^j 
and died in another, the offender was at common law indict- 
able in neidier* because no complete act of felony was done 
ill any one of them : but by statute 2 & 3 Edw. VL c,24* he is 
now indictable in the county where the party died. And, by 
statnte 2 Geo. I L c*2L, if the stroke or poisoning be in 
England, and the death upon the sea or out of England; 
or, vice vef^sa • the offenders and their accessories may be 
indicted in the county where either the death, poisoning, or 
stroke shall happen. And so in some other cases : as par- 
ticularly, where treason is committed out of the realm, it 
may be inquired of in any county within the realm, as the 
Icing shall direct, in pursuance of statutes 96 Hen, VII L c, 13., 
33 Hen. VII Lc. 23,, 35 Hen, VII I- c. 2., and 5 & 6 Edw. VI. 
c. 1 1* And counterfeiters, washers, or minishers of the current [ $04 ] 
coin, together with all manner of felons and their accessories, 
may by statute 26 Hen. VI I L c.6. (confirmed and explained 

« State Trials, IV, 183. 



(s) This h the more manifest, because the form oftheitniictincnt iathat 
they, up&n lAjrir oaik^ present the party to have committed the critne, Thit 
form iBj perhaps, stronger than might be wished ; the la^ and common sciwe 
re^jaire, in ordinary cases, that when a man affirms on oath, he sliould he 
taken to enpress his full conviction of the tnith of that which he affirm* | 
now the finding of a grand jury is always made with the rescrres attendant 
upon having heard the witnesses on one side only, and, in many casei,with 
the doubt whether the facts deposed to do not amount to a diJferent offence 
ia law from that which ii cliarged in the bill It has occurred to me to know 
that scmptttous minds have been under diflicutty as to the line of their duty 
from these circumstancei. 
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by 34 & 35 Hen, VI 11. €,26. § 85, 86.) be indicted ami tried 
for those offences, if committetl in any part *' of Wales, be- 
fore the justices of gaol-delivery and of the jieace in the neitt 
adjoining county of England, where tlie king's writ runneth : 
that is* at present in the county of Hereford or Salop ; 
and not, as it should seem, in the county of Chester or Mon- 
moutli ; the one being a county-palatine where the king*s 
writ did not run, and the other a part of Wales, in 26 Hen. VI I L* 
Murders also, whether committed iti England or in foreign 
parts", may by virtue of tlie statute 33 Hen. VI IL c-23, be 
inquired of and tried by the king*s special commission in any 
shire or place in the kingdom* By statute 10& 11 W.IIL 
C.25. all robberies and other capital crimes, committed in 
Newfoundland, may be inquired of and tried in any county in 
England. (4) Offences against the black act^ 9 Geo. L c-^., 
may be inquired of and trietl in any county in England, at the 
option of the prosecutor ^ So felonies in destroying turn- 
pikes, or works upon navigable rivers, erected by authority 
of parliament, may, by statutes 8 Geo. IL c* ^0, and 
13 Geo. II L c. 84., be inquired of and tried in any ailjacent 
county, (5) By statute 26 Geo. 1 1, c. 19. plundering or steal- 
ing from any vessel in distress or wrecked, or breaking any 
ship contrary to 12 Ann. st2. c. 18", may be prosecuted 



*" Stn. 55^. SMwL 134, 

k £|j*acaAe,«ttlieO)dB«iky»Di>«, 
179a BisKhe*ftca«, Dec 1775. 



' So held b; dl the judge% IL II 
Geo. II f . in tJje cajie of Rietard AlortiA 
on « tffw rererred from die OH Bdluy*. 

*- See pag. 244. 



(4) Several statutes have been passed of a temporary ntttRre on t!ie ttih- 
ject of judicature io Newfoundland; the S G JV, c.G 7. empowers Uu Mn- 
jesty to eonatitute a supreme court of three judges, with the same powert 
dvil and crtminatf as the i^uperior courts of law and equity in England^ in 
which all issues of fact shall be tried by jury. By the same »tattiie his 
majesty i* also empowered to conititute three drcutt courts, hi whkb the 
trial is to be by jury if possible, and if not^ by the circuit jut1ge« who h to 
be one of the judges of tlie supreme court, ami three sa^esict^ juitices 
of the peace, nominated by the governor, but liable to diuUen^^ who are 
to give their verdict in opeD court. 

(5) The 8 G* 3^. e.ao. is repealed as to the capital punishiiiciit by the 
I G»4* c\ lis.; but there is nothing in the latter act to alter the rcgutaiioiif 
■I to the trial of the offences specified, which stiil remain fdottrei. The 
13 0. 3. g. Hi, i» entirety repealed by the 5 G.4< e. ]t6. ; whidi act coitttlM 
no ftimiior provi»on to that mentioned in ihe text. 
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either tn th** coiinty vvliere the ilict i^ commUted, or in any 
coiiniy next atljoining; ami, if committetl in Wiiles, then in 
the next adjoining English county : by which is understootl to 
be meant such English county as by the statute 26Heu.VIIL 
above*mentioned, liad before a concurrent jurisdiction wiiii 
the great sessions of felonies committed in Wales ". Felonies 
committed out of the realm, in burning or destroying tlie [ 305 ] 
king's ships, magazines, or stores, may by statute 12 Geo. I IL 
c, 24. be inquired of and tried m any county of England, or 
In the place where the ofFeJice is committed. By statute 
ISGeo.IIL C.63- misdemesnors committed in India maybe 
tried upon information or indictment in the court of king's 
bench in England ; and a mode is marked out for examinuig 
witnesses by commission, and transmitting their depositions 
to the court* But, in general, all offences must be inquired 
into as well as tried in the county where the fact is com- 
mitted. Yet if larciny be committed in one county, and tlie 
goods carried into another, tlie offender may be indicted in 
either ; for the offence b complete in both ^- Or he may be 
indicted in England, for larciny in Scotland, and carrying the 
goods with him into England, or vice versa ; or for receiving 
in one part of the united kingdom goods that have been stolen 
in another ^ (7) But for robbery, burglary^ and the like, he 
can only be indicted where the fact was actually committed ; 
for though the carrying away and keeping of ihc goods is a 
continuation of the original taking, and is therefore larciny in 
the second county, yet it is not a robbery or burglary in that 

" At Shrewsbury summer aasi^cs, was the next odjoinitig Engllsli coun- 
ty. But tdi llje jutlge* (iii Mich. 
15 Geo. IIL) hetd the proa^utioti to 
be regulnr. (fi) 

" I Hal. RC^T. 

P Slat> IS Geo. III. c. SI. 



1774, Parry ami Roborts weru con- 
victed of plundering a vmael which 
WM wrecked on the const of Angle- 
sey* It was moved in arre^ of judg- 
mentf that Chester and not Salop 



(G) 1 Leach Cr. Cfl. lOB. « EmI, H. C. C XTi, a. 1 56. 

(7) Simitar prtn-isioTif nre now mmle with respect to Ireland, by the 
44G.ni. c. 92. ssw, ft. ; and by the 59G JIL c.^iti., thedifllcukic« are removed 
which attended the fixing the place of trial for felonies comnntted on utagc^ 
coaches, or other public carriages, in the course of their journey through 
Miveral counties, qa well as felonies coniniittcd on highways which form 
the boundftrie* of two counties, and of felonies com mi tied any where near 
the boundary of two counties. In the first case^ the trial may be in any 
county through which the earri.ige has passed in the course of the journey' ; 
in the two lasl^ in either of the two count ics- 
VOL. IV. A A 



m& 



PXJBLIC 



Book IV. 



jiiriidictioiT. AiTtl if a person be indictetl in one county for 
lareiny of gomls originally taken in another, ftnd be thereof 
convicted or stands mute, (8) he shall not be admitted to his 
clergy ; provided the original taking be attended with such 
circumstances, as would have ousteil him of bis clergy by 
virtue of any statute made previous to the year 1691 ^, 

When the grand jury have heard the evidence, if tliey 
think it a groundlesii accusation, they used formerly to endorse 
on the back of the bill, *' ignoramus /' or, we know noLhtog ' 
of it ; intimating, diat though the facts niight possibly t>a true, 
that truth did not appear to them : but now, they assert in 
English^ more absolutely, " not a true bill;" or, (which is 
the better way) "not found;*' and then the party is dis- 
charged without farther answer* But a fresh bill may after-» 
wards be preferred to a subsequent grand jury. If tliey are 
satisfied of tlie truth of the accusation, they then endorse 
£ 306 ] upon it, *' a true bill ;" antiently» " billa vera/* The indict- 
ment is then said to be found, and tlie party stands indicted^ 
But to find a bill there must at least twelve of the jurj^ agree;] 
for so tender is the law of England of the lives of the subje 
that no man can }ye convicted at the suit of the king of any 
capital offence* unless by the unanimous voice of twenty-four 
of his equals and neighbours : that is* by twelve at least of 
the grand jury, in the first place, assenting to the accusation : 
and afterwards, by the whole petit jury, of twelve more, find- 
ing him guilty, upon his trial. But if twelve of the grand 
jury assent, it is a good presentment^ though some of the rest 
disagreed And the indictment, when so found, is publicly 
delivered into court. 

Indictments must have a precise and suificient certainty. 
By statute 1 Hen. V, c5. all indictments must set fortK the 
christian name^ simame, and addition of the state, and degree, 
niyster} t town, or place, and the county of the offender : and 
all diis to identify his ptrsoth The iimi'^ and pime^ are slaol 
to be ascertained by naming the day, and township, b which 
tlie fact was committed : though a mistake in these point* is 
m general not held to be material, providal the iime im \md 

C«) At t^ luaiiiny mute, see jjott, S24, 
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previous to the Bn cling of the indictnient^ ami tlie plucf to be 
within the jumdicUon of the court; imless where the place is 
laid, not merely as a vetme^ but as part of the description of 
the fact"- But sometimes the time may be verj^ material, 
where there is any limitation in point of time assigned for the 
prosecution of offenders : as by the statute 7 Will. III. c, 3* 
which enacts, that no prosecution shall be had for any of the 
treasons or misprisii^ns therein mentioned, (except an assassi- 
nation designed or attempted on the person of the king,) 
unless the bill of indictment be found within three years after 
the offence committed ' ; and in case of murder, the time of 
the death must be laid within a year and a day after the 
mortal stroke was given, Tlic offence itself must also be set 
forth with clearness and certainty ; and In some crimes par- 
ticular words of art must be used, which are so appropriated 
by the law to express the precise idea which it entertains of 
the offence, tliat no other words, however synonymous they [ SOT ] 
may seem, are capable of doing it Thus, in treason, the 
facts must be laid to be done, '^ treasonably and against his 
*' allegiance ;" antiently, ** prodiiorle el contra Hgeanliae suae 
" debiium ;" else the indictment is void* In indictments for 
murder, it is necessary to say tliat the party indicted ** mur- 
*< dered," not « killed*" or " slew," tlie other; which till the 
late statute was expressed in Latin by the word " murdravit^" 
In all indictments for felonies, the adverb ** feloniously," 
*^Jeloftice^*^ must be used ; and for burglaries, also ** ^rg~ 
" tariter^* or in English, « burglariously :" and all these to 
ascertain tlie intent. In rapes, the ^ord " rapui%** or 
** ravished," is necessary, and must not be expressed by any 
periphrasis; in order to render tlie crime certain. So in 
larcinies also, the words ^^felmnce cepit ei asportavit^ feloni- 
** ousiy took and carried away/* are necessary to every in* 
dictment; for tbese only can express the very offence* Also 
in indictments for murder, tlie length and depth of the wound 
should in general be expressed, in order that it may appear 
to the court to have been of a mortal nature : but if it goes 
through the body, then its dimensions are immaterial, for 
that is apparently sufficient to have been the cause of the 
death. AlsO| where a limb, or the like, is absolutely cut off*. 
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there such description is impossible "* Lastly, in indictmentSf 
the xmlue of the things which is the subject or itistrunieni of 
the ofieiiC€f must sometimes be e?tpressed. In indictments 
for larcinies this is necessary^ that it may appear whether it 
l>e grand or petit krciny ; and whether entitled or not to the 
benefit of clergy ; in homicide of all sorts it is necessar)* ; ss 
the weapon witli which it is committeil is forfeited to the king 
as a ileodand, (9) 

The remaining methods of prosecution are without any 
previous finding by a jury, to fix the autlioritative stamp of 
verisimilitude upon the accusation. One of these by the 
common law, was when a thief was taken with the mainofo\ 
that is, widi the thing stolen upon him in manu* For he 
might, when so detected Jiagrante dclidOj be brought into 
court, arraigned, and tried, without indictment : as by die 
[ 308 j Danish law he might be taken and hanged upon the spot, 
without accusation or trial*. But this proceeding was taketi 
away by several statutes in the reign of Edward the third* : 
though in Scotland a similai* process remains to this day'. 
So that the only species of proceeding at the suit of the king, 
without a previous indictment or presentment by a gmiul 
jury, now seems to be that of in/omiatimi, 

III. Informations are of two sorts : first, those which arv 
partly at the suit of the king, and partly at that of a subject ; 
and secondly, such as are only in the name of the king* Tlie 
former are usually brought upon penal statutes, which Inflict 
a penalty upon conviction of the offender, one part to the 
use of the king, and another to the use of the informer ; and 
are a sort of qui tarn actions, (the nature of which was ex- 
plained in a former volume",) only mrrted on by a criminal 
instead of a civil process; upon which I shall tlierefore only 

* 5 Rep. I2i. r 2 HaI. PX, 149. 

^ Stkrnb. deJuTt Svetm* hS, c5t ' Lord KAmi», I* 351. 

• See VoLIILp^,l€& 

(q) Although these particulars are stlLI hdd matidtl to tbefonn ^Ch« 
indictment^ from a scrupulous adherence to antient precedents, yet the 
p^ooT need not correspond precisely to the descripuon or value; the wouml 
proved^ M> long as it i» of the $aroe kind^ roay differ in lengthy depth, or 
situation frum that vrhicii li chariged; the value of the weapon, or of lh« 
Ihinp stolen, it tubject la the suite observation. East, P* C* i-* i, na 
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obiier%f 5 that by the statute 3 1 Eliz. c ,5. no prosecution upon 
any penal slatutej the suit and benefit whereof are limited 
in part to the king and in part to the prosecutor, can be 
brought by any common informer, after one year is expired 
since the commission of the offence ; nor on behalf of the 
crown after the lapse of two years longer ; nor, wJiei^ the 
forfeiture is originally given only to the king, can such prose* 
cution be had after the expiration of two years from the 
commiesion of the offence* 



The informations that are exhibited in the name of the 
king alone, are also of two kinds : firsts those which are truly 
and properly his own suits, and filed f-.r officio by his own 
immediate officer, tlie attorney-general ; secondly, those in 
which » though the king is die nominal prosecutor, yet it is at 
the relation of some private person or common informer; 
and they are filed by the king's coroner and attorney in the 
court of king's bench, usually called the master of the crown- 
office, who is for thi^ purpose the standing officer of the 
public* The objects of the king's own prosecutions, filed 
ex f^ffkio by his own attorney-general-, are properly sudi enor- 
mous misdemesnors, as peculiarly tend to disturb or endanger [ 309 ] 
his government, or to molest or affront Jiim in the regular 
discharge of his royal fimctions. For offences so high and 
dangerous, in the punishment or prevention of which a nio^ 
ment's delay would be fatal, the law has given to the crown 
the power of an immediate prosecution, without waiting for 
any previous application to any other tribunal : which power, 
thus necessary, not only to the ease and safety, but even to 
the very existence of tlie executive magistrate, was originally 
reserved in the great plan of the English constitution, wherein 
provision is wisely made for the due preservation of all it's 
parts. The objects of the other species of informations, filed 
by the moister of the crown-office upon the complaint or rela- 
tion of a private subject, are any gross and notorious misde- 
mesnors, riots, batteries, libels, and other immoralities of an 
atrocious kind *', not peculiarly tending to disturb the govern- 
ment, (for those are left to the crfre of the attorney-general,) 
but which| on account of their magnitude or pernicious 
example^ dcserte the most public animadversion. And when 
^ J Hawk. r,C* c. iiS, s 1. 
XL % 
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an information is liled> either thus, or by tbe atiomey-general 
es i^^[iciOf it must be tried by a petit jury of the county where 
the offence arises : after which^ if the defendant be found guilty, 
tlie court must be resorted to for his pimi^Eiiiient, 



There can be no doubt but that tJiis mode of prosecution 
by information^ (or suggestionj) filed on record by the king's 
attorney-general, or by his coroner or master of the crown- 
office In the court of king'^ bench^ is as antient as the common 
law itself*^. For as the king was bound to prosecute, or at 
least to lend the sanction of his name to a prosecutor, whett^ 
ever the grand jury informed him u|>on their oaths that there 
was a sufftclent ground for instituting a criminal suit ; $0| 
when these his immediate officers were otherwise sufficiently 
assured that a man had commltteil a gross misdemesnor, 
either personally against the king or his government^ or 
against the public peace and good order, they were at liberty, 
without waiting for any fartlier intelligence, to convey that 
C 310 ] information to the court uf king's bench by a suggestion on 
record, and to carry on the prosecution in his majesty's name. 
But these informations (of every kind) are confined by the 
constitutional law to mere mlsdemesnors only : for, wherever 
any capital o0ence is charged, the same law requires tliat the 
accusation be warranteil by the ontli of twelve men, before 
the party shall be put to answer it. And, as to those offences, 
in which informations were allowed as well as indictments, so 
long as tliey were confined lo this high and respectable 
jurisdiction, and were carried on in a legal and regular course 
in his majesty's court of king's bencli, the subject had no 
reason to complaui* The same notice was given, tJie same 
process was issued, the same pleas were allowed, tlie same trial 
by jury was had, the same judgment was given by the same 
judges, as if the prosecution had originally been by indict* 
ment. But when the stat. 3 Hen. Vlt c. 1, had extended the 
jurisdiction of the court of star-chamber, the members of 
which were the sole judges of the law, the feet, and the 
penalty; and when the statute 11 Hen^VIL c,3- had per^ 
niitted informations to be tiruught by any informer upon any 
penal statute, not exteniling lo life or member, at the assiiCi 
or before the justices of tlie peact^, who were to hear airf 
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determine the same according to their own discretion ; then 
it was, that the legal and orderly jurisdiction of the court of 
king's bench fell into disuse and oblivion, and Empson and 
Dudley (the wicked instruments of king Henry VIL), by 
hunting out obsolete penalties, and this tyrannical mode of 
prosecution, with other oppressive devices**, continually ha- 
assed the subject and shamefully enriched the crown. The 
latter of these acts was soon indeed repealed by statute 
1 Hen. VIII. C.6., but the court of star-chamber continued 
in high vigour, and daily increasing its authority, for more 
than a century longer; till finally abolished by statute 
16 Car. I. clO. 

Upon this dissolution the old common law ^ authority of 
the court of king's bench, as the custos morum of the nation> 
being found necessary to reside somewhere for the peace and 
good government of the kingdom, was again revived in prac- 
tice ^ And it is observable, that in the same act of parlia- [ 311 ] 
ment which abolished the court of star-chamber, a conviction 
by information is expressly reckoned up, as one of the legal 
modes of conviction of such persons as should offend a third 
time against the provisions of that statute ^. It is true, sir 
Matthew Hale, who presided in this court soon after the time 
of such revival, is said ^ to have been no friend to this method 
of prosecution : and, if so, the reason of such his dislike was 
probably the ill use which the master of the crown-ofBce 
then made of his authority, by permitting the subject to be 
harassed with vexatious informations, whenever applied to by 
any malicious or revengeful prosecutor ; rather than his doubt 
of their legality, or propriety upon urgent occasions K For 
the power of filing informations, without any controul, then 
resided in the breast of the master : and, being filed in the 
name of the king, they subjected the prosecutor to no costs, 
though on trial they proved to be groundless. This oppres- 
sive use of them, in the times preceding the revolution, oc- 
casioned a struggle, soon afler the accession of king William^, 
to procure a declaration of their ill^ality by the judgment 

* 1 And. 157. « Stat. 16 Car. I. c. la § 6. 

< 5 Mod. 464. ^ 5 Mod. 460. 

' Styl. Rep. S17. 245. Stjh piact. ' 1 Saund.SOl. 1 Sid. 174. 
Reg. iU. Informatioii, pag. 187. (edit. ^ M. 1 V^. & M. 5 Mod. 459. Gomb. 
1657.) 2 Sid. 71. 1 Sid. 152. 141. Far. 361. 1 Show. 106. 
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of tilt; court uf kiiig*s iM^nch. But sir John HoU, who then 
presided there, and all the judges, were clearly of opinion, 
that this proceeding was groundetl on the common law, mid 
could not be then impeach ed* And, in a few years afterwards, 
a more temperate remedy was applied in parliament, by sta- 
tute 4- and SW, &M. cJ8, which enacts, that llie clerk of the 
crown shall not file any information without express direction 
from the court of king's bench ; and that every pro&ecutor, 
j>ermitted to promote such informalioii, shall give security by 
a recognizance of twenty pounds (which now seems to be too 
small a sum) to prosecute the same with effect ; and to pay 
costs to tlie defendant^ in case he be acquitted thereon, unless 
the judge, who tries tlie information, shall certify there was 
reasonable cause for filing it ; and, at all events, to pay costs, 
[ 312 3 unless tlie information shall be tried w^ithin u year after issue 
joined. But there is a proviso in this act, that it siiall not 
extend to any other informations than those which are ex- 
hibited by the master of the crown-office: and, consequently, 
Informations at the king's own suit, filed by his attorney -ge- 
neral, are no way restrained thereby* (10) 



(10) The granting permission to file an io/onnation is a inAtLer cntirrJy 
Kvi thin the cliscrctbn of the court ; but certain general rules, wbtdi they 
have laid down to guide that discretion, may be collected from the booki^ 
and from these the} never depart, nnlcss the particular circuatstance» ukc 
the case out of the general principle. 

The first rule K that the party applpng ntuiit conic early ; for the incon- 
venience of dela}' till a grand jury itts, is one main jp'ound on which the 
proceeding itself is to be Justified, And this ia a rule not to be construed 
technicutl)', but liberally, so that when a [*ubljc officer comphuned of a libel 
which had po^iicd through several editions, the last of which wm published 
rcccndy before the complaint; but several grand juries bad sate iincc the 
|Hiblici£ion of the firbt, the application wai relused, m founded in sulntasoe 
on the first, though in form on the last edition ; the tua^cr conjplaiQcd €>f 
lacing the same in both, li. \M*Meara^ MS. Mich* 1k*2j, [n the cant of 
upplicatioDi agninM magiitnites, the rule is become aimoft uiuiltcniblep thai 
leave wiQ not be granted^ «vea conditionally, if the party apfdiei «o kle la 
the iecond term after the alleges I offence committed, that the mapstnto 
cannot «how cau&c agatmt the nppUcation in the same term ; and Jt mil 
not be enough Ibr the pari) applying to explain the delay, by »weuii^ thai 
the fuc ti luMJ only recently come tt> his knowledge ; for refuspg the l{i^U 
edition ilucA not precltidL' inquiry by the ordinary modei, md tJbt Hmiitltw 
Mich iMi i^xciiat Mrould \m4\ to C4«»y evasions of a most umsftil and equitil>k nilti 
ll b obfiou*, thm if the co«a were couditiciiiaUy to fraat the apftlkatm 
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The HE is one vpectes of itiformations, atlil tkrtlier regu- 
lated by statute 9 Ann, c. 20. viz^ those iii the nature of a writ 
of qtio warranto; which was shewn, in the preceding volume*, 
to be a remedy given to the crown against such as had usurped 
or intruded into any office or franchise. The modern inform- 
ation tends to the same puqiose as the antient writ, being 
generally made use of to try the civil rights of such franchises ; 
though it is commenced in the some manner m other informr- 
J See Vd. nip p. 363. 



rr ~ r^^, 

&t such i& time, that the cause against it could not be &hown till the third ^ 
lerm, the gctieral consequence would only be delay of prosecutionB ^ for in 
ihc interval between the offence and that third term the assises must have 
intervened, at which the applicant might present a biil to the grand Jury, 
And if there tire other rcasom for applying to the court, such m supposed 
prejudjces or prepossessions in the grand jury oF the county, still it is un* 
jjiir to keep the imputation arising from the doubt even, whether a criminal 
information will not be filed, hanging over the head of a public functionarj 
in unriccessary suspence, R. v. Buhopf 5 B. & A. 6 12. 

A second rule in the cam of application against inagtstrates is, that the 
affidavit of the party a(>pljing muot directly impute corrupt motivcti for the 
nnsconduct complained ofi the court will not lend its extraordinary aid to 
punish cither their ignorance or mistake, but leave tlic party to his ordiuury 
remedy by indictment or action, R. v, Barr^n^ 5 B. Be A. 4312. 

A third rule h applicable to the case of informations for libels ; there, if 
the libel complained of imputes to an individual a substantive and definite 
crime, capable of being distinctly denied, the court will citpect that he who 
complains of the charge^ as a ground for the extraordinary interposition of 
the courtf should distinctly, upon afB davit, deny the being guilty of it. The 
justice of this is self-evident; and it will be more so^ when it is recollecteif 
that upon the trial of the information, the defendant would not have the 
|jower of proving the truth of the charge. 

A fourth rule 1% that where the act complained of gives the individual a 
right of action also for civil damages, he must waive that right, unless the 
court, u|>an hearing the whoie matter, should be of opinion that it is n 
proper subject to be tried in a civl! action, and speciheally give him Itfave 
fto to do. R. v. Sparrow, 2 T. R. 138. 

Prosecutions by the crown for mlsdemesnors, whether by indictment or 
information, are now laid under certain regulations by the fioG.IIL and 
1 G. IV. c, 4 , which enacts^ that in such cases the court shall, if required, 
order a copy of the information or indictment to he delivered, after ap- 
pearance, free of expence to the defendant, or his attorney j and if the at- 
torney or solicitor-general shall not bring the issue to trial within twelve 
calendar munths alter the plea of not guilty pleaded, the court may, on the 
defendant' li applieation^ of which twenty day*' notice must be given to 
the attorney or wlicilor-general, allow the defendant to bring on tbc^ 
trial 
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ations are, by leave of the court, or at the will of the attorney- 
geoeral : being properly a eriniijial prosecution, in order to 
fine the defendant for his usurpation, as well as to oust him 
from his office; yet usually considered at present as merely 
a civil pioceeding. 

These are all the methods of prosecution at the suit of 
the kingi There yet remains another, which h merely at the 
suit of the subject, and is called an appeal. , 

IV. An appeal^ in the sense wherein it is here used, does 
not signify any complaint Ui a superior court of an injustice 
done by an inferior one, which is the general use of the word; 
but it here means an original suit at the time of it's first com- 
mencement *"* An appeal, therefore, when s|>oken of as a 
criminal prosecution, denotes an accusation by a private sub- 
ject against another, for some heinous crime; demanding 
punishment on account of tlie particular injury suffered, 
rather than for the offence against tlie public, (11) As this 
method of prosecution is still in force, I cannot omit to men- 
t 31S ] ^ick^ it- t>tit as it is very little in use, on accomit of die great 
nicety retjuired in conducting it, I shall treat of it \KTy 
briefly ; referring the student for more particulars to other 
more voliuninous compilations ". 

This private process, for the punishment of public crimes, 
had probably its original in those times when a private pe- 
cmiiary satisfaction, called a wrregMy was constmitly paid to 
the party injure<I, or his relations, to expiate enormous of* 

** It it <)i*fiv«d fr&m tlie Frendi, ugDifte* the same jm the ordtiufy lenir 

** ^^mtttr/* the wrh artjvc, which aig- of " jifiptal** in Knglbli. 
BiAMtnoiU upon^tiumiTion, or challenge <" 2 Hawk. P.C. di.^* 
one; uul not the verb neuter, which 



(U) It seann more correct, to my with Hawkins, P,C. b.ii. c.83, k1. 
ihat an ap[>eal wa« the party's private ac^on, prcHccuting aUo for the 
crown in respect of the oflcnce ajfuinst the public ; becauH^ ai wiU be 
itateti at |Mge 51 5, thu trial of an apjienl wm deemed lo have latisAed |Hib^ 
Uc ■« well tti private jQ»ticc, and an Act|iiittnl u|>on it wh» a bar to an io- 
dimniiiit. 0ui the whole Inw nf appeali u now little more than matter of 
•Wtelity, fur ibe public aneution havitig ixscn timwn to flic tuhject by the 
■fl^Bll of Ahhford agmnfct Thoniton^ fnr the rtmrdrr of his tttftfs 
(1 B.& A. 405.) thr 59 Q. llf 0. 4h, wn^ [Mi^edt which abali^hc^ all appeab 
ef treason, nnurdcr, felony, or other olTcaces. 



Ch. fiS. WRONGS. 319 

fences. This was a custom, dejived to us, in common with 
other northern nations^, from our ancestors, the antient 
Germans; among whom, according to Tacitus p, " hutur 
" hamicidium certo armentonan ac peconmi numero ; recipitque 
« satisfactionem universa damusV (12) In the same manner 
by the Irish Brehon law, in case of murder, the Brehon or 
judge was used to compound between the murderer and the 
friends of the deceased who prosecuted him, by causing 
the malefactor to give unto them, or to the child or wife of 
him that was slain, a recompense which they called an 
eriach ^ And thus we find in our Saxon laws (particularly 
those of king Athelstan *) the several weregilds for homicide 
established in progressive order from the death of the ceorl 
or peasant, up to that of the king himself^. And in the 
laws of king Henry I. ^ we have an account of what other 

« Sciernh. <Ujure Sueon, L 3. c. 4. * The weregild of a ceorl was 966 

f deM. G.C. 21. thrysmas, that of the king 80,000; 

4 And in another place, (e. 13.) «2)0- each thrysma bemg equal to about • 

** lictii, pro modo poena : equorumpeco- ahilling of our present money. Hie 

** rumque numero convicti mulctantur. weregild of a subject was paid entirely 

'* Pars midctae regi vd civitatii pars ipsi to the relations of the party slain ; but 

** qui vmdicatur, vel propmquU ^jtu, ear- that of the king was divided ; one half 

** soMtur,** being paid to the public, the other to 

'' Spenser's State of Ireland, p.,1513. the royal family. 

edit. Hughes. ** c. 12. 

' Judic. CwU. Lund.Wiik, 71. 



(12) According to an author whom I have before cited, the word were^ 
gild^ is compounded of the German words wehr^ defence, or guarantee, 
and geldf money, and signifies the price paid by him who had injured an- 
other, for protection to be afibrded him by the public, against that person's 
revenge. He marks it as the first step made by our northern ancestors 
to the placing the punishment of individual wrongs in the hands of the 
public. In the earliest traces which can be found of it, it seems to have 
been a private arrangement between the parties, by the intervention of 
their mutual friends; then the laws fixed the sum, which should be deemed 
a sufficient compensation for each injury; and, finally, on the payment of 
that sum, took the injuring party under their protection, and forbade the 
injured family to prosecute their revenge. At this stage it became na^ 
tural that a part of the weregild should be paid to the public; the re- 
mainder went to the injured person or his family ; and the whole was made 
up by the joint contribution of the individual and his family. This was 
the natural result of its being a system substituted for one in which a 
man's family took part in all his quarrels, and were of course exposed to 
the consequences of all his actions. 1 Meyer, 1 26, &c. 
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otfaoa mer^ that i^edeemable b^ were^ld^ and what were 
not lO** As, tfaeiefixe, dttrtng the continuance of this cu^ 
tom, a pfoeesB was cert^lj given, for recovering the were- 
gild bj the party to wlioiii it was due ; it seems that, when 
£ 5H ] these latfe i x^ e s by degrees grew no longer redeemable, the 
priTate process was still continued, in order to Insure the 
inflictioti of puDtshment npon the oFender, though the party 
injimed was aDowed no pecuniary compen^iatian for the 
oOetiee* 



BtT, though appeals were thus in the nature of prosecu- 
tions for some atrocious injury commitied more immediatety 
against an indj%ndual, yet it also was antienlly permitted, that 
any subject might appeal another subject of high treason, 
either In the courts of common law % or in parliament, or 
(for treasons committed beyond tlie seas) In the court of the 
high constaUe and marshal. The cognizauf^ of appeals in 
the latter still condnuai in force; and so late as 1631 tliere 
was a trial by battel awarded in the court of chivalry, on sach 
an app^ of treason ^ : but that in the first was virtuali^ abo- 
lish^' by the statutes 5£dw«III. cB, and 25EdwJIL sl5. 
c*4"-, and in the second expressly by statute I Hen-lV^ c 1#. 
So that the only appeals now in force, for things done within 
the realm, are appeals of felony and mayhem* (13) 

An appeal of /clmnf may be brought for crimes eonmiiUed 
ridier against the parties themselves^ or iheir relations* The 
crimes against the parties themselves are lareiny^ rape^ and 
And for these, as well as for mayhenu the persons 



arwfh 



* Id Turkey tiiu prindti'le tt sUU 
CWritd m &r^ tlul cren murder b never 
proMCUted hy tb« officcn of tlie go- 
ircmmcfttt ■■ widi lu. It is the busj- 
lUsi of tbf iteit reblidtisj and tlicni 
onljrf to revrngt; tlie ^Uugtiter or their 
kinfflipn; And if tli«; rathi^r cho<»c 
(a« thvy goncmJIy do) to compound 



the matt^ for mcuiej, nocluQg jnorc 
b »ud ftbout rt. (Lid; M« W* Moo- 
tague^ Utt* 42.) 

' Brill, C.22. 

r By DoTiAld lord Km aguut Uftvid 
Rarosy, (Ruibw, wol.iL (wn^. p. US,) 



Ct3> Hawkins, bJl. c. 29. s, 39* doubts whether oppeak of tn^mon were 
iiboHshedj u ihc le^t iuppotes, and hii doubt receiYCS some coiinteJfMiAce 
by the fwrt or the I filature recognising them ai a subibting mode ol 
trill, in the saCi.Ul* t, u, inentJoiH»d in note ( 1 1 ), 
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robbed, mvbhed, mnimed, or whoie houses are burnt, may 
institute this private process* The only crime agaUist one's 
relation} for which an appeal can be brought, b that of ^ilhfig 
liim, by either murder or manslaughter. But tliis cannot be 
brought by every relation ; but only by the wife for the death 
of her husbntid, or by tlie heir male for the deatli of his aii- 
cestor ; which heirship was also confineil, by an ordinance 
of king Henry the first, to the four nearest degrees of blood** 
It is given to the wife on account of the loss of her husband : 
tlierefore, if she marries again, before or pending her appeal, 
it is Jost and gone; or, if she marries afler judgment, she 
shall not demand execution- The heir, as was said, roust 
also be heir male, and such a one as was the next heir by the C 31*^ ] 
course of tlie common law, at the time of the killing of the 
ancestor* But this rule has three exceptions : 1, If the per- 
son killed leaves an innocent wife, she only, and not the heir, 
ihall have tho appeal : 5. If there be no wife, and the heir 
be accused of the murder, tlie person, who next to him would 
have been heir male, shall bring the appeal : 3, If the wife 
kills her husinind, the heir may appeal her of the ilemtli. 
And, by the statute of Gloucester, Q Edw, L c. 9* all appeals 
of death must be sued within a year and a day after the com- 
pletion of the felony by the death of tlie party : which seems 
to be only declaratory of the old common law : for in the 
Gothic constitutions we find the same " praescnjjfw annatis^ 
" quae airrit adverms actorent^ si de h&micida ei nofi cmistet 
** intra annwn a caede Jacia^ nee queftquam interea argual ti 

Thuse appeals may be brought previous to an indictment : 
and if the appellee be acquitted thereon, he cannot be after* 
wards indicted for tlie same offence. In like manner as by 
the old Gothic constitution, if any offender gained a verdict in 
his favour, when prosecuted by the party injured, he was also 
understood to be acquitted of any crown prosecution for the 
same offence ^ i but, on the contrary, if he made his peace 
with the king, stiU he might be prosecnted at the suit of the 
party. And so, with us, if a man be acquitted on an indict* 



• Mim C.2. §7. 

* $ti«fDh. (k Jam Goik. L 3, €,4, 



^ im, Li, c,5. 
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iment of murder, or faund guilty, and pardoDed by the king, 
still he ought not (in strictness) to go at largCj but be impri- 
soned or let to bail till the y^^ar and day be past, by virtue of j 
the statute 3 Hen. VI L r. t.. in t>rder to be fo rt 1 1 coming tji 
answer any appeal for the same felony^ not having as yet 
been punished for it, though^ if he hath been found guilty of 
manslaughter on an indictmentj and hath had the benefit of 
clergy, and suffered the judgment of the law, he cannot af- 
terwards be appealed ; for it Is a maxim in kw, that ** nemo 
** bis ptifiittir pro eodem delicto*^ Before thi«4 statute was made, 
it was not usual to indict a man for homicide within the time 
limited for appeals : which produced very great inconvenience, 
of which more hereafter**. 

[ $16 ] I^ the appellee be acquiiteil^ the appellor (by virtue of the 
statute of West. 2. 1 5 Etlw, L c. 1 2,) shall suffer one yearns 
imprisonment, and pay a fine to the king, besides restitution 
of damages to the party tor the imprisonment and infamy 
which he has sustained : and, if tlie appellor lie inca^xible 
to make restitution, his abettors shall do it for him, and 
also be liable to imprisonment* This provision, bs was fore- 
seen by the author of Fleta % proved a great discouragement 
to appeals ; so that thenceforwaitl ihey ceafed to be in com 
mon use. 



If the appellee be found guilty he shall suffer the same 
judgment^ as if he had been convicted by indlctmeni: but 
with this remarkable difference ; that on an indictment, which 
is at the suit of the king, the king may pardon and remit tlie 
execution ; on an appeal, which is at tlje suit of a private 
subject, to make an atonement for the private wrong, the 
king can no more pardon it, than he can remit the damages 
recovered in an action of battery K In like manner as, whUie 
the weregild continued to be paid as a fine for homicide, it 
could not be remitted by the king^s authority** And the 
antient usage was, so late as Henry the fourth's time, that all tlie 
relutions of the slain should drag the appellee to the place of 
execution ^ : a custom founded upon that savage spirit of ik^ 

■ «w !>■«. ass. 

' 2 H**k,F.C 6-37,1*5. 
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mily resentment, which prevailed universally through Europe 
after the irruption of the northern nations, and is peculiarly 
attended to in their several codes of law ; and which prevails 
even now among the wild and untutored inhabitants of Ame- 
rica : as if the finger of nature had pointed it out to mankind, 
in their rude and uncultivated state K However, the punish- 
ment of the offender may be remitted and discharged by the 
concurrence of all parties interested ; and as the king by his 
pardon may frustrate an indictment, so the appellant by bis 
release may discharge an appeal*^; ^^ nam quilibei potest re- [ S17 ] 
" nunciare juri pro se introducto" 

These are the several modes of prosecution instituted by 
the laws of England for the punishment of offences ; of which 
that by indictment is the most general. I shall, therefore, con- 
fine my subsequent observations principally to this method of 
prosecution ; remarking by the way the most material vari- 
ations that may arise, from the method of proceeding by 
either information or appeal. 

^ Robertaoo, Cha. V. i.45. ^ 1 Hal. P.C. ». 
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CHAPTER TnE TWENTY-FOURTH, 



OF PROCESS UPON AN INDICTMENT. 



\^E are next, in the fourth placc^ to Inquire into tlie man* 
iier of issuing process^ after indictment founds to bring 
in Uie accused to answer it. We have hitherto syp^iosed tJie 
offender to be in custody tiefore the finding of the indictment ; 
111 which case he is immediately (or as soon as convenience 
permits) to be arraigned thereon. But if he halJi fled, or 
secretes himself, in capital cases ; or hath not, in smallerf 
misdemesnors, been bound over to appear at the assises or 
sessions still an indictment may he preferred against liirn in 
lii^ absence ; sinct^ were he present, he oiuld not lie heanl 
belbre the grand jury against it. And, if it be found, then 
process must issue to bring him into court ; for tlie indictment 
ouinot be tried, unless he personally appears : according to 
tlie nues of equity in all cases, and the express provkion of 
statute 28 Etlw, 11 L c,3. in CJipitnl ones, that no man shall be 
put to deatli, without being brought to answer by due process 
of law. 



The proper process on an indictment for any petit roisde- 
mcsnor, or on a penal statute, is a writ ofvffiirejaaas^ which 
ii in the nature of n summons to cause the partj* to appear* 
And if by the return to such vemre it appears, that the party 
hath knds in tlie county whereby he may be distrained, then 
m di$irts$ in/imie shall be issued from time to dme till he ap- 
P«i»s^ But if the sheriff returns that he hath no lands in 
hi" b«iliwtck, then {uptwt his non-appearance) a writ ofeapim 
t 519 ] -^hail iiesue, which commands the sheriff to take his body, mtd 
have him at th« next assises; and if he cannot be taken iipcMi 
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the first capias^ a second and a third shall issue, called an allas^ 
and a pimies capias* But, on indictments for treason or 
'felony^ a capias is the first process : and» for treason or homi- 
cide;, only one shall be allowed to issue *j or two, in the case 
of oth^r felonies, by statute 25 Ed w» HI, st, 5, c* 14*, though the 
usage is to issue only one in any felony ; the provisions of this 
statute being in most cases found impracticable **. And so, 
in the case of misdemesnorsj it h now the usual practice for 
any judge of the court of king's bench, upon certificate of 
an indictment found, to award a writ of capias im mediately j 
in order to bring in the defendant* But if he absconds, and 
it m thought proper to pursue him to an outlawry^ then a 
greater exactness is necessary. For* in such case, after the 
seTeral writs have issued in a regular number, according to 
the nature of the respective crimes, without any effect, the 
offender shall be put in the exigenl in order to his ondawry ; 
that is, he shall be exacted, proclaimedj or required to sur- 
render at five county courts ; and if he be returned quinto 
exacttis^ and does not appear at the fifth exaction or requisi- 
tion, til en he is adjudged to be otitimved, or put out of the 
protection of the law; so that he is incapable of taking the 
benefit of it in any respect, either by bringing actions or 
otherwise. 



The punishment for outlawries upon indictments for mis- 
demesnors, is the same as for outlawries upon civil actions ; 
(of which, and the previous process by writs of c^/Jm5, eJtigi 
facias^ and proclumaiion^ w^e spoke in the preceding book*^;) 
viz, forfeiture of goods and chattels. But an outlawry in 
treason or felony amounts to a conviction and attainder of tlte 
offence charged in the indictment, as much as if the offender 
had been found guilty by his country "*. His life is however 
still under the protection of the law, as hath formerly been 
observed ^ : so that though antiendy an outlawed feion was said [ 320 ]" 
to have caput lupinnnh and might be knocked on the head like 
a woUi by any one that should meet him/; because, having 
renounced all law, he was to be dealt with f^ in a state of 
imture, when every one tliat should find him might slay him ; 



See Append, j t. 

See Vol.nL p*^.*83, SS4/ 
VCflU IV. 



J 2H4l. PX. 305. 
• See pag. 176, 
' Mirr» C-*. CopLttc. IBS. 
B B 
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yet now, to avoid such inhumanUyj it is holdco that no man 
.s entitled to kill blin wantoiii)^ or wilfully; but in so doing 
is guilty of murder *, unless it happens in the endeavour to 
apprehend him ^', For any person may arrest an outlaw on 
a criminal prosecution, either of his own head, or by writ or 
warrant of capias utlagatimi^ in order to bring him to execif- 
tion* But such outlawry may be fiequently reversed by writ 
of error; the proceedings therein being (as it is fit they should 
be) exceedingly nice and circumstantial : and, if any single 
minute point be omitted or misconducted, the whole outlawry 
is illegal^ and may be reversed : upon which reversal tlie party 
accused Is admitted to plead to^ and defend himself against, 
the indktinent. 

Thus much for process to bring in the offender after in- 
dictment found ; during which stage of the prosecution it is, 
tliat writs of ca'tiorarijhdas are usually had, though they may 
be had at any time before trial, to certify and remove the in- 
dictment, with all the proceeilings thereon, from any inferior 
court of criminal jurisdiction into the court of king's bench j 
which is the sovereign ordinary court of justice in causet 
criminal. And this is frequently done for one of these four 
purposes ; either, 1 * To consider and determine the validity 
of appeals or indictments and the proceedings thereon; and 
to tjuash or confirm them as there is cause i or, 2. Where it 
is surmised that a partial or insufficient trial will probably be 
had in the court below, the indictment is removed, in order tdj 
have the prisoner or defendant tried at the bar of the court o| 
king's bench, or before the justices of nisi prim .* or, S. It 
so removed, in order to plead the king's pardon there: or, 
4* To issue process of outlawry against the offenderj in those i 
[ S21 1 counties or places where the process of the inferior judg^t 
will not reach him K Such writ of ceriwrari^ when issued 
and delivered to the inferior court for removing any record or 
otlier proceeding, as weU upon indictment as others' ise, super- 
sedes the jurisdiction of such inferior court, and makes all 
subsequent proceedings therein entirely erroneous and illegal | 
unless the court of king's bench reniauds the record to tboj 
court belowj to be there tried and determined* A certitjrmiy 



• X UwL fC, wi. * 6mmp 1 3. ir.% tAu 
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may be granted at the instance of either the prosecutor or 
the defendant ; the former as a matter of right, the latter as 
a matter of discretion ; and therefore it is seldom granted 
to remove indictments from the justices of gaol-delivery, or 
after issue joined or confession of the fact in any of the courts 
below ^(l) 

At this stage of prosecution also it is, that indictments 
found by the grand jury against a peer must in consequence 
of a writ of certiorari be certified and transmitted into the 
court of parliament, or into that of the lord high steward of 
Great Britain ; and that, in places of exclusive jurisdiction, 
as the two universities, indictments must be delivered (upon 
challenge and claim of cognizance) to the courts therein 
established by charter, and confirmed by act of parliauaent 
to be there respectively tried and determined. 

k 2 Hawk. P. C. C.27. § 27. 2 Burr. 749. 

(1) With regard to the prosecutor, there is a distinction between cases 
which are actually prosecuted by the officer of the^crown, on behalf of the 
rights of the crown ; and those in which the prosecution is really by a 
private person, using only the name of the crown, as it must be used in all 
prosecutions. In the former, the court exercise no discretion, for the king^ 
it is said, has a right to choose his court ; in the latter, they will refuse it 
upon good cause shewn, though in the first instance they will not call upon 
the prosecutor to shew any. R, v. Clace, 4 Burr. 2458. 

The removal of indictments for roisdemesnors from the general or ' 
quarter sessions by defendants, is regulated by several statutes, which limit 
the time during which, and the conditions upon which, a certiorari shall be 
granted, so a» to prevent its being applied formerely for the purposes of 
delay. 
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CHAPTER THE TWENTY-FIFTH. 

OF ARRAIGNMENT and it's 
INCIDENTS. 



T^HEN the offender either appears voluntarily to an indict- 
ment, or was before in custody, or is brought in ujxiri 
criminal process to answer it in the proper court, he is imme- 
diately to be ajTuigned thereon ; which is the fifth stage of 
criminal prosecution. 



[ 323 ] 



To 



to the 



arraign, is nothing else but to call the prisoner 
bar of tlie court, to answer the matter charged upon him in 
the indictment*. The prisoner is to be called to the bar by 
his name j and it is kid down in our antient hocku ^^ that, 
tliough under an indictment of the highest nature, lie must 
be brought to the bar without irons, or any manner of 
shackles or bonds ; unless there be evident danger of an es- 
cape, and then he may be secured with irons. But yet in 
Layer's case, A.D* 1722* a difference was taken between the 
time of arraigimient and the lime of trial ; and accordingly 
the prisoner stood at the bar in chains during the time of bia 
arraignment *^. ( 1 ) 

When he is brought to the bar* he is called ujion by name 
to hold up his hand : which, though it may seem a trilling 



• 3 Hal, P, 0.216. 

* BrttCi. L %, tr.% dtcoroTi, c* IS. 
%%. Mirr. C.5. ted. 1, %£A. Win. /.I. 



tl9. 2H»»k* P.C. e.sa. 5K 
' St»to Truk, Vt. S30» 



I 
I 



(1) The diftinctiaa taken in L«}rer'» case was adopted ta Waited caw. 
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circumstance, jet is of this importance, that by the holding 
up of his hand constat de pa*mna, and he owns himself to be 
of that name by which he is called **. However, it is not an 
indispensable ceremony ; for, being calculated merely tor the 
purpose of identifying the person, any other acknowledgment 
will answer the purpose as well ; therefore, if the piisoner ob- 
stinately and contemptuously refuses to hokl up his hand, but 
confesses he is the person named, it is fully sufficient ^, 



Then the indictment is to be read to him distinctly in the 
English tongue^ (which was law, even while all other proceed- 
ings were in Latin,) that he may fully understand his charge. 
After which it is to be demanded of him, whether he be guilty 
of the crime whereof he stands indicted, or not guilty. By 
the old common law the accessor)^ could not be arraigned till 
the principal was attainted, unless be chose it; for he might 
waive the benefit of the law : and therefore principal and ac- 
cessory might, and may still, be arraigned, and plead, and 
also be tried together* But otherwise. If the principal had 
never been indicted at all, had stood mute, had challenged 
above thirty-five jurors peremptorily, (2) had claimed the 
benefit of clergy, had obtained a pardon, or had died before 
attainder, the accessory in any of these cases could not be 
arraigned : for tton comtUit whether any felony was committed 
or no, till the principal was attainted ; and it might so happen 
that the accessory should be convicted one day, and the prin- 
cipal acquitted the next, which would be absurd. However, 
this absurdity could only happen, where it was possible, that a 
trial of the principal might be had, subsequent to that of the 
accessory ; and therefore the law still continues, that the ac- 
cessory shall not be tried, so long as the principal remains 
liable to be tried hereafter. But by statute 1 Ann. c- 9, if [ 324 ] 
the principal be once convicted, and before attainder, (that is, 
before he receives judgment of death or outlawry,) he is de- 
livered by pardon, the benefit of clerg)^ or otherwise ; or if 
the prbcipal stands mute, or challenges peremptorily above 



^ s HbL F.C319. 



' lUjin. 40a> 



(3) As to the eiect of challenging more than thirty-five jurors peremp- 
torily^ ie© post, 354. 

ft B S 
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the legal number of jurors, so as never to be con^ncted at all ; 
in any of these cases, in which no subseijuent trial can be 
had of the principal, the accessory may be proceeded against, 
as if the princtpal felon had been attainted ; for there is no 
danger of future contradiction. And upon the trial of the 
accessory^ as well after as before the convicUon of tlie prin- 
cipal, it seems to he the better opinion, and founded on the 
true spirit of justice ^5 ihat the accessory is at liberty (if he 
can) to controvert the guilt of his supposed principal, and to 
prove hrm innocent of the charge^ as well in point of fact as 
in point of law. 

When a criminal is arraigned, he either stands mutCf or 
confesses the fact ; which circumstances we may call iuddenis 
to the arraignment % or else he pleads to tlie indictment, which 
is to be considered as the next stage of proceedings. But, 
first, let us observe these incidents to the arraignment, of 
standing mute, or confession* 

li Kegularly a prisoner is said to stand mute, wh^en, 
being arraigned for treason, or felony, he either, L Makes no 
answer ot all : or, 2. Answers foreign to the purpose, or with 
sudh matter as is not allowable ; and wilJ not answer other- 
nvise ; or, % Upon having pleaded not guilty, refuses to put 
himself upon the country^* If he says nothing, the court 
ought es affkio to impannel a jury to inquire whether h«' 
stands obstinately mute, or whether he be dumb ex visiiati<me 
Dei, If the tatter appears to be the case, ilie judges of the 
court (who are to be of counsel for the prisoner, and to see ! 
that he hath law and justice) shall proceed to the trial, and ] 
examine all points as if he had pleaded not guifiy *• But 
whether judgment of death can l>e given BgjsCmsi such a pri- 
[ M5 ] soner who hath never pleaded, and can say nothing in ; 
of judgment, is a point yet undetermined *. 

If he be found to be obstinately mitte, (which a prisoner 
hath been held to be that hath cut out his own tongueS) then, 
if it be on an indictnient of liigh treason, it haih long been 

' Foiltr, 3e5. 4^ * 2 Il»L P.C 517* 

« fHal. P.CStffp * 3lllil,17a. 
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clearly settled, that standing mute is an equivalent to a con- 
viction, and he shall receive the same judgment and exe* 
cution *• And as in this the highest crime, so also in the 
lowest species of felony, viz. in petit larciny, and in all rois- 
demesnors, standing mute hath always been equivalent to con- 
viction. But upon appeals or indictments for other felonies^ 
or petit treason, the prisoner was not, by the antient law, 
looked upon as convicted, so as to receive judgment for the 
felony ; but should, for his obstinacy, have received the terrible 
sentence of penance j or peine (which, as will appear presently, 
was probably nothing more than a corrupted abbreviation of 
prisanejjbrte et dure. 

Before this was pronounced, the prisoner had not only 
trina admotiitio, but also a respite of a few hours, and Utte 
sentence was distinctly i-ead to him, that he might know his 
danger"* ; and, after all, if he continued obstinate, and his 
offence was clergyable, he had the benefit of his clergr al- 
lowed him, even though he was too stubborn to pray it." 
Thus tender was the law of inflicting this dreadful punish- 
ment; but if no other means could prevail, and the prisoner 
(when charged with a capi^l felony) continued stubbornly 
mute, the judgment was then given against him without any 
distinction of sex or degree. A judgment^ which was pur- 
posely ordained to be exquisitely severe, that by that very 
means it might rarely be put in execution. 

The rack, or question, to extort a confession from crimi- 
nals, is a practice of a different nature ; this having been only [ 326 ] 
used to compel a man to put himself upon his trial ; that being 
a species of trial in itself. And the trial by rack is utterly 
unknown to the law of England; though once when the 
dukes of Exeter and Suffolk, and other ministers of Henry VL 
had laid a design to introduce the civil law into this kingdom 
as the rule of government, for a beginning thereof they erected 
a rack for torture; which was called in derision the Duke of 
Exeter's daughter, and still remains in the tower of London ^ ; 

« 2 Hawk. P.C. C.30. f 9. 2 Hat. » 2 Hal. P. C.321. 2 Hawk, t^, C. 
P.C. 317. c.SO. §24. 

« 2 Hal. P. C. 32a ? S Inst 35. 
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** regit guaesiiar, ^eclit libido^ corrumpii spes^ infirmai metm, 
** id in toi renmi^ angiistiis nihil veritati loci rtUnquatur *," 

The EngUsIi judgment of penance for standing "* mute 
was as follows : that the prisoner be remanded to the prison 
from whence he came; and put into a low, dark chamber; 
and there be laid on his hack, on the bare Hoor^ naked^ un* 
less where decency forbids ; that there be placed upon his 
body as gre^it a weight of iron as he could bear^ and more ; 
thai he have no sustenance, save only, on the £rst day three 
morsels of the worst bread ; and, on the second <lay, three 
draughts of standing water, that should be nearest to the 
prison-door j and in this situation this should be alternately 
his daily diet till he died, or (as antiently the judgment ran) 
till he aftsweredt^ 

It hath been doubted whether this punishment subsisted 
at the common law * or was Introduced in consequence of 
the statute Westm* 1- SEdw-L c. 12.* which seems to be 
the better opinion. For not a word of it is mentioned in 
Glanvil or BracEouj or in any antient autlior, case, or record, 
{that hath yet been jiroduced,) previous to the reign of 
Edward I. ; but there are instances on record in the reign of 
Henry 11 L ^j where persons accused of felony, and standing 
mute, were tried in a particular manner, by two successive 
juries, and convicted: and it is asserted by the judges in 
8 Hen. IV. that, by the common law before the statute, stand- 
ing mute on an appeal amountetl to a conviction of tfie 
felony*. Tins statute of Edward L directs such persons 
" as will not put themselves upon inquests of felonies before [ SSB ] 
** the judges at the suit of the king, to be put into hard and 
** strong prison (saiefU 7n^s en la prisonefurt et duix) as those 
" which refuse to be at the common law of the land-" And 
inunediately after this statute, the form of the judgment ap- _ 

pears in Fleta and Britton to have been only a very strait 
confinement in prison j with hardly any degree of su^e nance ; 

' Pro Suiia. 28. * Staundf. P- C 149^ Bmt. 82. 

" 2 MaI. P, C. 313. 2 H*wk. P. C, ^ Emlyn on 2 tlal, P. C, 323. 
c. SO, 1 16- » At comm/m le^, avani k itetuie dk 

f as. fi/ 144* €9irf mute^ ii terra CMmcl dejk^ 

* 9 In**. 179. S Hal. P, G. 3f3, fo«y. (M.B^Hns, IV. «.) 
2 Hawk. P.C c,3a Sis* 



Ch. 25. WRONGS. 

death could be given, and so the lord lost his escheat (5). 
But in high treason, as standing mute is equivalent to a con- 
viction, the same judgment, the same corruption of blood, 
and the same forfeitures always attended it, as in other cases 
of conviction ®. And very lately, to the honour of our laws, 
it hath been enacted by statute 12 Geo. III. c.20. that every 
person who, being arraigned for felony or piracy, shall stand 
mute or hot answer directly to the offence, shall be convicted 
of the same, and the same judgment and execution, (with all 
their consequences in every respect,) shall be thereupon 
awarded, as if the person had been convicted by verdict or 
confession of the crime. (6) And thus much for the demesnor 
of a prisoner upon his arraignment by standing mute ; which 
now, in all cases, amounts to a constructive confession. 

II. The other incident to arraignments, exclusive of the 
plea, is the prisoner's actual confession of the indictment. 
Upon a simple and plain confession, the court hath nothing 
to do but to award judgment : but it is usually very back- 

« 2 Hawk. P.C. csa §9. 

(5) Mr. Christian, in a note at p. 3^$^ mentions an affecting story of a 
father, who, in a fit of jealousy, killed his wife, and all his children who 
ivere at home, by throwing them from the battlements of his castle ; and 
proceeding towards a farm-house at some distance, with an intent to de« 
stroy hb only remaining child, an infant there at nurse, was intercepted by 
a storm of thunder and lightning. This awakened in his breast the com- 
punctions of conscience. He desisted from his purpose, surrendered him- 
self to justice, and in order to secure his estates to his child, had the reso^ 
lution to die under the peine forte et dure, 

(6) Mr. Christian, in a note on this passage, truly observes, that it would 
have been a greater improvement of the law, if the prisoner's silence had 
been considered a plea of not guilty, rather than a confession; inasmuch 
as it would j>perate more powerfully as an example, and be more sati»« 
factory to the minds of the public, if the prisoner should suffer death 
after a public maiufestation of his guilt by evidence, than that he should 
be ordered for execution only from the presumption which arises fit>m hi^ 
Obstinate silence. It may be added, too, that such a proceeding would be 
far more consonant to the princi(^es of justice; considered as a punish^ 
ment for obstinacy, the law is disproportionately severe ; and considered as 
founded on the strong proof of gdlt, afforded by silence, it is unsatisfactory, 
because silence may alto arise from extreme obstinacy, or reckless desper- 
ation, or some other of those many perversions to which the human mind 
is liable. 
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ward in recehing and recording such conTession, out of ten- 
derness to the life of the subject ; and will generally advise 
the prisoner to retract ic, and plead to the indictment^ 

Bt;T there is another species of confession, which we read 
much of in our antknt booksj of a far more complicated 
kind, which is called apprtjvancnt. And that is when a pcr- 
t 330 ] son, indicted of treason or felony, and aiTaigned for the same* 
doth confess the fact before plea pleaded (7); and appeals or 
accitses others, his accomplices, of the same crime* in order 
to obtain his pardon. In this case he is called an approver 
or proverj probatory and the party appealed or accused is 
called the appellee. Such approvement can only be in capi- 
tal offences; and it is* as it were, equivalent to an indictment, 
since the appellee is equally called opon to answer it : aitd if 
he hath no reasonable and legal exceptions to make to the 
person of the approver, which indeed are very numerous, he 
must put himself upon his trial, either by battel, or by the 
country j and if vanquished or found guilty, must suffer tlie 
judgment of the law, and the approver shall have his pardon 
ej; fkbUojmtitiae* On the other hand, if the appellee be con- 
queror, or acquitted by tlie jiin', the approver shall receive 
judgment to be hanged, upon his own confession of the indict- 
ment ; for the condition of his pardon has falletl, viz, the con- 
victing of some other person, and therefore his conviction 
remains absolute. 



But it Is purely in the discretion of the court to permit the 
approver thus to appeal, or not: and, in fact, this course 
of admitting approvements hath been long disused : for the 
truth was, as sir Matthew Hale observes, that more mischief 
hath arisen to good men by these kind of approvements, upon 
false and maltuious accusations of desperate villains, than 
benefit to the public by the discovery and oinviction of real 
offenders. And therefore, in the times when such appeals 
were more frequently admitted, great strictness and nicety 

' 3 Hal. P- C, 535, 

C?) It lecmf that the approver not only coafes«Gd the crime of which he 
mm indicted, but ww sworn to reveal all the treasom ind fclonic* of ubith 
he coyld give any information. Eudd^i Cue. Cowper^^M. 
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were held therein ^ : though, since their discontinuance, the 
doctrine of approvements is become a matter of more curiosity 
than use. I shall only observe, that all the good, whatever it 
be, that can be expected from this method of approvement, 
is fully provided for in the cases of coining, robbery, burglary, 
house-breaking, horse-steiding, and larciny to the value of 
five shillings from shops, warehouses, stables, and coach- 
houses, by statutes 4&5W.&M. c.8. 6&7W.III. c.l?. [ SSI ] 
lO&ll W.III. C.23. and 5&6 Ann. c.31., which enact, that 
if any such offender, being out of prison, shall discover two 
or more persons, who have committed the like offences, so 
as they may be convicted thereof; he shall in case of burglary 
or house-breaking receive a reward of 40/. and in general be 
entitled to a pardon of all capital offences, excepting only 
murder and treason ; and of them also in the case of coining*^ 
And if any such person, having feloniously stolen any lead, 
iron, or other metal, shall discover and convict two offenders 
of having illegally bought or received the same, he shall by 
virtue of statute 29 Geo. II. c. 30. be pardoned for all such 
felonies committed before such discovery. It hath also been 
usual for the justices of the peace, by whom any persons 
charged with felony are committed to gaol, to admit some one 
of their accomplices to become a witness (or, as it is generally 
termed, king's evidence) against his fellows ; upon an implied 
confidence, which the judges of gaol-delivery have usually 
countenanced and adopted, that if such accomplice makies a 
full and complete discovery of that and of all other felonies 
to which he is examined by the magistrate, and afterwards 
gives his evidence without prevarication or fraud, he shall 
not himself be prosecuted for that or any other previous 
offence of the same degree*. (8) 

« SHal.F. C. ch.29. 2 Hawk. P.C. * The king v. Rudd; Mich. 16 Geo. 
ch. 24. III. on a case reserved from the Old 

" The pardon for discorering offences Bailey, Oct. 1775. 
against the coinage act of 1 5 Geo. II. 
c.28. extends only to ail tvxh offences. • 

(8) See ante, p. 295. (n.6). The case oii}[\A K\ng^,R\M is reported 
in Cowper, p. 351 ; and b exceedingly worth reading, both for its luminous 
abstract of the Law of Approvement by Lord Mansfield, and also the clear 
statement of the practice as to King's Evidences. 
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CHAPTEB THE TWENTY-SIXTH. 



OF FLEA, AND ISSUE. 



'W^E are now to coosider the plea of the prisoner, or de- 
fensive matter alleged by liim on his arraignment, if he 
does not confess, or stand mute. Tliis is either, 1 . A plea to 
the jurisdiction; 2* A demurrer; 3* A plea in abatement; 
4*. A special plea in bar ; or, 5f The general issue* 

Foumeely there was another plea, now abrogated, that of 
sanchiary ; which is however necessary to be %ht]y touched 
upon, as it may give some light to many parts of our an- 
tient law; it being introduced and continued during the 
superstitious veneration that was paid to consecrated ground 
in the times of popery. First then, it is to be obscr\*ed, that 
if a person accused of any crime, (except treason, wherein 
the crown, and sacrilege, wherein the cliurch, was too nearly 
concerned) had fled to any church or church-yard, and 
within forty days after went in sackcloth and confessetl him- 
self guilty before the coroner, ancl declared all the particular 
circumsttinces of the offence ; and thereupon took tlie oath in 
tliat case provided, viz. that he abjured thtf realm, and would 
depart from thence forthwitli at the port that should be 
assigned him, and would never return witliout leave from the 
king ; he by this means savetl his life, iLf he obser\^ed tlie 
conditions of the oath, by going with a cross in his handt 
[ 3SS ] and with all convenient speed to the jx>rt assigned, and em- 
barking. For if, duriijg this forty days' privilege of sanc- 
tuary, or in his road to the sea-side, he was apprehended and 
arraigned in any court for this felony, be might plead the 
privilege ot* sanctuaryi and had a right to be remandedi if 



Ch. 26. WRONGS. 3SS 

taken out against his will ^ But by this abjuration his blood 
was attainted, and he forfeited all his goods and chattels ^. 
The immunity of these privileged places was very. much 
abridged by the statutes 27 Hen. 8. c. 19. and 32 Hen. 8. c. 12. 
And now by the statute 21 Jac. 1. c. 28. all privilege of sanc- 
tuary, and abjuration consequent thereupon, is utterly taken 
away and abolished. 

Formerly also the benefit of clergy used to be pleaded 
before trial or conviction, and was called a declinatory plea; 
which was the name also given to that of sanctuary ^. But» 
as the prisoner upon a trial has a chance to be acquitted, and 
totally discharged ; and, if convicted of a clei'gyable felony, is 
entitled equally to his clergy after as before conviction, [and 
is entided to it but once if a layman ;] this course is ecK« 
tremely disadvantageous ; and therefore the benefit of clergy 
is now very rarely pleaded ; but, if found requisite, is prayed 
by the convict before judgment is passed upon him (1). 

I PROCEED, therefore, to the five species of pleas before 
mentioned. 

I. A PLEA to the Jurisdiction is where an indictment is 
taken before a court, that hath no cognizance of the offence; 
as if a man be indicted for a rape at a sherifi^s tourn, or for 
treason at the quarter sessions : in these, or similar cases, he 
may except to the jurisdiction of the court, without answering 
at all to the crime alleged ^. 

• Mirr. c.l. § 13. 2 Hawk. P. C. « 2 Hal. P.C. 2S6. 
C.32. Ibid. 256. 

^ 2 Hawk P.C. C.9. §44. 

(1) Supposing the prisoner upon his arraignment to plead his d&rgy by 
way of declinatory plea, he was not immediately delivered to the ordinary 
without enquiry, but the justices issued a writ to the sheri£l; who returned 
a jur}' of twenty-four. These constituted an inquest ex officio and exa^- 
mined both as to the fact of his being a clergyman, and also as to his 
guilt ; if they found both in the affirmative, he was delivered to the ordi- 
nary, but forfeited his goods ; if they negatived the first fact, the prisoner 
pleaded over in bar ; and the trial went on in the ordinary course ; if they 
negatived the latter fact, 'he was discharged at once. In Hale's P.C. 
and the notes will be found several records of these proceedings, vol. 1. 
p. 180., where the form u idici(Uurproqua& eidem ardmario lAeran debeai. 
Ibid. p. 547. V«|.it. p. 518.378. 
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II. A escxrKXEK to the infictmeiit This b mddent to 
€ndba(c»B& is wdK is cmi» mhooL the fict as aBeged is 
r SM 1 a&3^i«d !s> be onae^ ImiT die pvisootf joins issue upoo soaae 
pMoctoirianrjt the infictment, bj whidi he instsis diat tke 
ifacfL ^ icioni^ » »> felocTy treasoDy or whaterer the crinae h 
sSisscit «^ S(. Tke^ for iiistaiice» if a man be in&ted far 
jvaunamsik aB uB aa g a grejrhound; which is an animal in vhack 
atf itaum&iie y ref^ eit i can be had, and therefore it s doc 
tUun^ b«fi ftnbr a csrO trespass, to steal it ; in this case :&e 
pom aa&aed maj demur to the indictment; dcnria^ x ijt 
W fefasanr. th cai gh he confisses the act of takii^ iL Sem* 
4a«« hidi% dMK i^ on demurrer, the point of hm be ai- 
mJ^gfti agfmat die prisoner, he shall hare jodgoBBt joii 
eseenflna^ » V conncted by verdict But thb is dBsaai ^rr 
Qdhics I «lw hold that in sudi qise he shall be directted ami 
Qtvwmil lo plead the general issue, not guilty, after a *se^ 
imAfer dabermined against lum. Which appears ^ murrt 
t^^awwMes because it b dear, diat if the prtsooer fireely i5»^ 
^y«t«»^ die &ct in court, and refers it to the opcniccL ct' roif 
eiwfit. wWd i tf it be fdoaj or no ; and upon the &ct rkatt 
:AtrmVi rt appears to be felony ; the court will noe nccurd :^e 
cw^xifession, but admit him aflerwards to plead noc 'rLHrj K 
Ami thb seons to be a case of the same nature, b^ar^ 5:c 
the m«»t part a mbtake in point of law, and in tLe ccciiic!: 
\>|^ lu^ pkading; and though a man by mispleading cut in 
socrw cises la» hb property, yet the law will net sxifier h'rr 
hx $tx-h nicedes to lose hb life. However, upon this doo'rc 
demurrers to indictments are seldom used ; since the sazie 
advantage's mar be taken upon a plea of not guilty ; or after- 
wards in arrest of judgment, when the verdict has established 
the &ct. 

IIL A FLEA in abatrwtntt b principally for a misnomer^ a 
wrong name, or a false addition to the prisoner. As, if James 
Allen, fi^entleman^ b indicted by the name of John Allen, 
rufjuire^ he may plead that he has the name of James, and not 
of John ; and that he b a gentleman, and not an esquire. 
Atidf if either fact b found by a jury, then the indictment 

• » ll«l. P.c. g57. • 2 BUL P.C «25. 

' •lUwk.p.C. c.8|.|5,fl. . 
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shall be abated, as wiits or declarations may be ia civil 
actions ; of which we spoke at large in the preceding volume". 
But, ia the end, there is little advantage accruing to the 
prisoner, by means of these dilatoi-y pleas ; because, if the 
exception be allowed, a new bill of indictment may be framed, 
according to what the prisoner in his plea avers to be his true 
name and atldition. For it is a riile^ upon all pleas iii abate- 
ment, that he, who takes advantage of a flaw, must at the 
same time shew how it may be amended. Let us therefore 
next consider a more substantial kind of plea^ viz, 

IV. Special pleas iti bat ; which go to the merits of tlie 
indictment, and give a reason why llie prisoner ought not to 
answer it at all, nor put himself upon his trial for the crime 
allegeiL Tliese are of four kinds : a former acquittal, a Ibrmer 
conviction, a former attainder, or a pardon. There are many 
other pleas, which may be pleaded in bar of an appeaP ; but 
these are applicable to both appeals and indictments. 

K First, the plea of mdrefoits acquit^ or a former acquittal, 
is grounded an this universal maxim of die common law of 
England, that no man is to be brought into jeopardy of his 
life, more than once tor the same offence* And hence it is 
allowed as a consecjuence,* that when a man is once fairly 
found not guilty upon any indictment, or other prosecution, 
before any court havuig competent jurisdiction of the offence ', 
he may plead such acquittal in bar of any subsequent accu- 
sation for the same crime* Therefore an acquittal on an 
appeal is a good bar to an indictment on the same offence. 
And so also was an acquittal on an indictment a gooil bai' to 
m\ a}ipeaJ, by the common law ^ ; and tliercfore, in fa%^our of 
appeals, a general practice was introduced, not to try any 
}5erson on an indictment of homicide, till after the year and 
day, within which appeals may lie brought, were past : by 
which time it often happened that the wiuiesses died, or the 
whole was forgotten- To remedy which inconvenience, Uie 
statute 3 Hen/Vir. cA. enacts, that indictments shall be 
proceeded on immediately, at the king's suit, for the death 
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rulcj howeverj as ta all others, there are some exceptions ; 
IV herein, cessantt' ratiQite^ cessai cl ipsa lex* As, 1. Whei*e 
the former attainder is reversed for error j for then it is the 
same as if it had never been. And the same reason holds) [ 337 ] 
where the attainder h reversed by parUanient, or tJie judg- 
ment vacated by the king^s pardon, with regard to felonies 
committed afterwardst *i. Where tlie attiiinder was upon 
indictment, such attainder is no bar to an appeal ; for tlie 
prior sentence is pardonable by the king ; and if that might 
be pleaded in bar of the appeal^ the king might in the end 
defeat the suit of the subject, by suflering the prior sentence 
to stop the prosecution of a second, and then, when the time 
of appealing is elapsed, granting the delinquent a pardon. 
3* An attahider in felony is no bar to an indictment of 
treason : because not only the judgment and manner of death 
are different, but the forfeiture Is more extensive, and the 
land goes to different persons. *• Where a person attainted 
of one felony, is afterwards indicted as principal in another, 
to which there are also accessories, prosecuted at the same 
time I in this case it is held, that the plea of auirefoits attaint 
is no bar, but he shall be compelled to take his trial, for the 
sake of public justice : because the accessories to such second 
felony cannot be convicted till after the conviction of the 
principal". And from Uiese instances we may collect that a 
plea of atdrefoiis attaint is never good, but when a second 
trial would be cjuiie superfluous °» 

4. Lastly, a pardon may be pleaded in bar ; as at once 
destroying the end and purpose of the indictment, by remit- 
ting that punishment which the prosecution b calculated to 
inflict. There is one advantage iliat attends pleading a 
pardon in bar, or in arrest of judgment, before sentence is 
past; which gives it by much the preference to pleading it 
after sentence or attainder- This is, that by «itopping the 
judgment it stops the attainder, and prevents the corruption 
of the blood ; which, when once corrupted by attainder, 
cannot afterwards be restored, otherwise than by act of par- 
liament- But as the title of pardons is applicable to other 
stages of prosecution i and they have their respective force 
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and efficacy, as well after as before conviction j outlawry, or 
[ S38 ] attainder; I shall therefore reserve the more minute con- 
sideration of them, till I have gone through every other title 
except only that of execution* ^ 

Before I conclude this head of special pleas in liar, it 
will be necessarj^ once more to observe, that though in civil 
actions vrhen a man has his election what plea in bar to 
make, he is concluded by that plea, and cannot resort to an- 
other if that be determined against him ; (as if, on an action 
of debt, the defendant pleads a general release, and no such 
release can be proved, he t&nnot afterwards plead the general 
issue, nil debet^ as he might at first : for he has made his elec- 
tion what plea to abide by, and it was his own folly to choosa 
a rotten defence ;) though, I say, this strictness is observed in 
civil actions, quia interest reiptibiiav td sit Jfms lit turn : yet in 
criminal prosecutions in Javoreni vitut^ as well upon appeal as 
indictment, when a prisoner's plea in bar is found against 
him upon issue tried by a jtiry, or adjudged against him in 
point of law by the court ; still he shall not be concluded or 
convicted thereon, but shall have judgment of respondeat 
ouster^ and may plead over to the felony the general issue, not 
guilty P, For the law allows many pleas, by which a prisoner 
may escape death ; but only one plea, in consequence whereof 
it can be inflicted : viz, on the general issue* after an impartial 
examination and decision of the fact, by the unanimous verdict 
of a jury. (3) It remains theretbre that I consider. 



(3) In criminal ca&ei if a pk-a in abatetuent h foimd ogiMDvl Uir defendant, 
the gcnerd rule h that it is final, and he cannot pleskd ovcj- ; tbc bw [^d 
down in the lext is an cxcepdon to the rule in fiporem mM^ and |»revaik 
only iatreftscin» and felomes, R.y, Gihson^ 8 EnfittlO?. 

With respect to pleas in bar^ it should seem on legal principlea^ that the 
same rule witli the same exeeplion should prevail ; and where the pka 
contaiiti a confefiion in fact as in the ca$» of autrefois convict or pardoiir 
there seems eo be no hardship in awarding^ judgment, if the matter of ddbnce 
he untme, or the plea be t>ad in law. Out where that is not the cave, mm 
nutrcfoii acquit^ the lanjc reaioning does not hold. An instance of ihia 
kind 11 at fjresent under the conuderation of the court of K, B^ where 
upon dcniuirer to a plea of autrefois acquit the judgment was A»r the 
croi^ii. The nde therefore innv l»e considered at (till uncertain. - 



Ch. 26. WRONGS. s» 

V. The general issue, or plea of noi guilfy% upon which 
plea alone the prisoner can receive his final judgment of 
death. In case of an indictment of felony or treason, there 
can be no special justification put in by way of plea. As, on 
an indictment for murder, a man cannot plead that it was 
in his own defence against a robber on the highway, or a 
burglar ; but he must plead the general issue, not guilty, and 
give this special matter in evidence. For (besides that these 
pleas do in effect amount to the general issue ; since, if truey 
the prisoner is most clearly not guil^) as the fiicts in treason 
are laid to be done proditorte et contrfi ligeantiae suae debitum^ [ 339 ] 
and, in felony, that the kiUing was donejelantce; these charges, 
of a traiterous or felonious intent, are the points and very gist 
of the indictment, and must be answered directly, by the 
general negative, not guilty ; and the jury upon the evidence 
will take notice of any defensive matter, and give their verdict 
accordingly as effectually as if it were, or could be, specially 
pleaded. So that this is, upon all accounts, the most advan- 
tageous plea for the prisoner'. 

When the prisoner hath thus pleaded not guilty, nan ad- 
pabilis, or nient culpable; which was formerly used to be 
abbreviated upon the minutes, thus, ** non (or nient) cul.f* the 
clerk of the assise, or derk of the arraigns, on behalf of the 
crown, replies, that the prisoner is guilty, and that he is ready 
to prove him so. This is done by two monosyllables in the 
same spirit of abbreviation, ^^ cuL pritr which signifies first 
that the prisoner is guilty, {cuL culpable^ or culpabilis^) and 
then that the king is ready to prove him so ; prit^ praesto sum, 
or paratus verificare. This is therefore a replication on be- 
half of the king viva voce at the bar ; which was formerly the 
course in all pleadings, as well in civil as in criminal causes. 
And that was done in the concisest manner : for when the 
pleader intended to demur, he expressed his demurrer in a 
single word, ^^ judgment i^ signifying that he demanded judg- 
ment, whether the writ, declaration, plea, &c. either in form 
or matter, were su£Bciently good in law : and if he meant to 
rest on the truth of the &cts pleaded, he expressed that also 
in a single syllable, " pAt ;" signifying that he was ready to 

^ See App«nd. § 1. '2 Hal. P.C. 258. 
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proi^e his assertions : as may be obsen^ed from llie year^woki^ 
and other antient repositories of law'. By this replication 
the king and the prisoner are therefore at issue ; for we may 
remerabeTj in our strictures upon pleadings, in the preceding 
book *, it was observed, that when the parties come to a feet, 
which is affirmed on one side and denied on the other, then 
they are said to be at issue in [>oiiit of fact : which is evi- 
dently the case here, in the plea of non cuL by the prisoner ; 
and the replication of aiL by the clerk. And we may also 
remember, that the usya] conclusion of oil affirmative plead- 
jng% as this of cui, or guilfi^ is, was by an tivcrmeiit in these 
words, *' and this he is rend^ to verify ; et hoc jmrattis est 
verificare ;" which same thing is here expressed by the single 
word ^^ pfit" 

How our coLUls came to express a matter of this im- 
portance in so odd and obscure a manner, " reni fantam tarn 
** negligeiiteTj^ can hardly be pronounced with certainty* It 
may perhaps^ however, be accounted for by supposing, tliat 
these were at first short notes, to help tlie memory of the 
clerk J and remind him w hat he was to reply ,• or else it was 
the short method of taking down in court, upon Uie minutes, 
the replication and averment; ^* cid. prit /' whicli afterwards 
tlie ignorance of succeeding clerks adopted for the very word;^ 
to be by them spoken *". 

But however it may have arisen^ the joining of issue (which 
though now usually entered on the record % k no otherwise 
joined' in any part of the proceedings) seems to be clearly 
the meaning of this obscure expression^: which has puzded 
our most ingenious etymologists, and is commonly luiderstood 
as if the clerk uf the arraigns, immediately on plea pleaded, 
had fixed an opprobrious name on the prisoner, by asking 

' North** Life of Jxprd Giijldford, 9a. i-i*. when » jury are ftVl tworn, th» oA- 

; * See Vol. II L p«g.3l3. cer bidt rt»e crier uijmb«>r tliem, tm 

^ Of tJiLS ignorance we mnj «c«<kily wludb tJbe word In lAw-freodi 1% "e^m i~ 

InHmncvi m the abus«? of two legal ** tex ,*' but wc now Iicir it protioLincal' 

tenttt of antient French ; uot, th« pro- id r«ry good English, •* rotint tliAC^*' 
log lie to all proclamations ** f»/e^**^ * See Appendix, 1 1, 
or hpw yp, which it gcnemllv pro^ ' *2 Hawk. PX» c^Si* 
nmiiic«] most utttncajuitgly, " O yi* ;'* ^ S HaI. r«C, 358* 
Uw otlKfj a mote |<vdtiiid>k tnbtake. 
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him, " culprit^ how wilt thou be tried ?' for immediately upon 

issue joined, it is inquired of the prisoner, by what trial he 

will make his innocence appear. Tliis form has at present 

reference to appeals and approvements only wherein the 

appellee has his choice, either to try the accusation by battel 

or by jury. But upon indictments, since the abolition of [ S4l ] 

ordeal, there can be no other trial but by yxrj, per paisj or by 

the country : and therefore, if the prisoner refuses to put 

himself upon the inquest in the usual form, that is, to answer 

that he will be tried by God and his country*, if a commoner; 

and, if a peer, by God and his peers*; the indictment, if in 

treason, is taken jnv confesso ; and the prisoner, in cases of 

felony, is adjudged to stand mute, and if he perseveres in his 

obstinacy, shall now^ be convicted of the felony. 



When the prisoner has thus put himself upon his trial, 
the clerk answers in the humane language of the law, which 
always hopes that the party's innocence rather than his guilt 
may appear, ^^ God send thee a good deliverance.'' And 
then they proceed, as soon as conveniently may be, to the 
trial ; the manner of which will be considered at large in the 
next chapter. 



■ A learned author, who b very sel- 
4oin mistaken in his conjectures, lias 
observed that the proper answer is, 
«' 6y God or the country" that is, either 
by ordeal or by jury ; because the ques- 
tion supposes an option in the prisoner. 
And certainly it gives some coun- 
tenance to this obsenratioo, that the trial 



by ordeal used formerly to be called 
judicium Dei* But it should seem, 
that when the question gives the prisoner 
an option, his answer must be positive ; 
and not in the disjunctive, which re- 
turns the option back to the prosecutor. 

* Keylinge,57. State Trials /xiMim. 

^ Stat. 12Geo.III. fl.SO. 
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or else by walking barefoot, tiiid bliiitl-tbldj «ver nine red-hot 
ploughshares, laid lengthwise at unequal distances : and if the 
piuty escaped being hurt, he was adjudged innocent ; but if 
it happened otherwise, as without collusion it usually did, he 
was then condemned as guilty- However, by this latter 
niethotl queen Emma, tlie mother of Edward the confessor, 
is mentioned to have cleared her character, when suspected of 
fiimiliarity with Alwyn bishop of Winchester ^ 

WATEii^ordeal was performed, either by plungin^nr the bare 
aitn up to the elbow in boiling water, and escaping unhurt 
theretrom ; or by casting tlie person suspected into a river or 
pond of cold water ; and, if he floateil therein without any 
action of swimming, it was deemed an evidence of his guilt; 
but, if he sunk^ he was acquitted* It is easy to trace out the 
traditional relics of this water*ordeal, in the ignorant bar- 
barity still practised in many countries to discover witches by 
casting them into a pool of water, and drowning them to 
prove their innocence. And in the eastern empire the 
lire-ordeal was usetl to the same puq>ose by tlie emperor 
Theodore Lascans ; who, attributing his sickness to magic# 
caused all those whom he suspected to handle the hot iron : 
thus joining (as has been well remarked «) to the most 
dubious crime in the world, the most dubious proof of inno- 
cence. (1) 

And indeed this purgation by ordeal seems to have been 
very antient and very universal, in the times of superstitious 

■' Tho* Rudboroe, Hisi. maj, mtum* * Sp* L. b. 12. c, 5. 

Li. cA. 



(l) The word ordeal according ta Meyer, is from the same originul, a* 
oordeel in Dutch, and uriheil in German, and &i^iified judgment ; so that 
the term wbs used koP i^ax^ to denominate the highest and most respected 
form of triaL He deduces the practice from a still earlier mode of trying 
doubtful offences by lots, which itself is referable to that partiality for 
aiupkia and iorie^ mentioned by Tacitus, as i^markable among the anttenL 
Germans, and whieh^ wish many other similar feelings and habits, they 
carried with them, and retained under modified forms after their conversion 
to Christianity, 

Meyer mentions two instance* of reputed witches being submitted by 
popular ijnperstition to the trial Ivy fire or water in Flanders, so Jately as 
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(lis had been done in Dennmrk above a century before ^) to 
disuse and abolish this trial entirely in our courts of justice, 
by an act of parliament in 3 Hen, III. according to sir Edward 
Coke^j or ratlier by an order of the king in coimcil''- 



IL Another species of purgation, somewhat similar to 
the former, but probably sprung from a presumptuous abuse 
of revelation in the ages of dark superstition, was the corsncd 
or morsel of execration ; being a piece of cheese or bread, of 
about an ounce in weight, which was consecrated with a forni 
of exorcism ; desiring of the Almighty that it might cause con- 
vulsions and paleness, and find no passage, if the man was 
really guilty ; but might turn to health and nourishment, if he 
was innocent- : as the water of jealousy among the Jews' was, 
by God's special appointment, to cause the belly to swell, 
and the thigh to rot, if the woman was guilty of adultery. 
This corsned was then given to the suspected person, who at 
the same time also received the holy sacrament* ; if indeed 
the corsned was not, as some have suspected, the sacramental 
bread itseli'; till the subsequent invention of transubstantiation 
preserved it from profane uses with a more profound resjiect 
than formerly. Our historians assure us, that Godwin earl 
of Kent, in the reign of king Edward the confessor, abjuring 
the death of the klng^s brother, at last appealed to his 
corsned, ^^ per hiicccUnm deglutmidawi al}furavU'\*^ ^^hich stuck 
in his tliroat and killed him. This custom has been long 
since gradually abolished^ though the remembrance of it still 
subsists in certain phrases of abjuration retained among the 
common [>eople*'* 

However, we cannot but remark, that tliough in European [ s^g ] 
countries this custom most piobably arose from an abuse of 
revealed religion, yet credulity and superstition will, in all 
ages and in all climates, produce ihc same or similur L-lTectti. 
And therefore we shall not be suqirizcd to find* thjit in the 
kingdom of Pegu there still exists a trial by the corsut^tl, xtry 

° Mod. U*u llisUmii, 105. • Numb. c»i. v. 

►• 9 Ilqs. 32, ' LL. CamH, c,5. 

326. 2 Pr>n* Hct:, Append 'JQ. Seld. * A*» ** I uill tiikt- tlie saiTiim«ilt 

£udttu fiU, 48. ** iqion il ; ntjiy tliK inur^l be in? 

' Spulm* GL 439. '* Ual '/* miil the like. 
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fight in their proper persons. And therefore if the appeilantf 
or approver, be a woman > a priestj an infant, or of thti age of 
sixty, or latne^ or bhnd, he or she may counterplead and re- 
fuse the wager of battel ; and compel the appellee to put him- 
self upon the country. Also peers of the realm^ bringing an 
uppeal, shall not be challenged to wage battel, on account ot" 
the dignity of their persojis; nor the citizens of London, by 
special charter^ because fighting seems foreign to their edu- 
cation and employment. So likewise if the crime be noto- 
rious; as if the thief be taken with tlie viainmij^ or t!ie mur* 
derer in the room with a bloody knife, the appellant may 
refuse the tender of battel from the appellee ' ; for it is un- 
reasonable that an innocent man should stake his life against 
one who is alreatly halt-convicted. 



The form and manner of waging battel upon appeals are 
much tlie same as upon a writ of right ; only die oaths of the 
two combatants are vastly more striking and solemn *". The 
appeUee, when appealetl of felony, pleads not gfditf^^ and 
throws down his glove, and declares he will defend the same 
by his body ; the appellant takes up the glove, and replies 
that he is ready to make good the apj>eal, body for body, 
And thereupon the appellee, taking the book in his right 
hand, and in his left the right hand of his antagonist^ swears 
to this effect : '* Hoc audt\ hmm^ qttcm per manum teneo^^^ 4^, 
" Hear this, O man, whom I hold by tlie hand, who callest 
" thyself John by the name of baptism, that I, who call ray- 
" self Thomas by the name of baptism, did not feloniously 
" murder thy fatlier, William by name, nor am any way 
'* guilty of the said felony. So help me God, and the saints ; 
" and this I will defend against thee by my body, as this court 
*' shaU award," To which the appellant replies, holding the 
Bible and his antagonist's hand in the same manner as the other: 
*' Hear this, O man, whom I hold by the hand, who callest 
" thyself Thomas by the name of baptism, that thou art per- 
" jured; and therefore perjured, because that thou feloniously 
** didst murder my father, William by name* So help me 
** God, and tlie saints ; and this I will prove against thee by 
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** my body, as this court shall award ^" The battel is ihea 
to be fought witli the saine weapons, viz* batons, the siime so- 
lemnity, and the same oath against amulets and sorcer)% that 
are used in the civil combat : and if the appellee be so far 
vanquished, that he cannot or will not fight any longer, he 
shall be adjudged to be hanged Immediately; and then, as 
well as if he be killed in battel, Providence is deemed to have 
determined in favour of the truth, and his blood shall be at- 
tainted. But if he kills the appellant, or can maintain the 
fight from sunrising till the stars appear in the evening, he 
shall be acquitted. So also if the appellant becomes re* 
creant, and pronounces the horrible word of craven^ he shall 
lose his liber am legem ^ and become in&mous ; and the appellee 
shall recover his damages, and also be for ever quit, not only 
of the appeal, but of all indictments likewise for the same 
offence. (3) 

IV. The fourth method of trial used in criminal cases is 
that by the peers of Gi'eat Britain, in the court of parliament^ 
or the court of the lord high steward, when a peer is capitally 
indided: for in case of an appeal^ a peer shall be tried liy 
jury "^^ Of this enough has been said in a fomier chapter ^ ; 
to which I shall only now add, that in the metliod and regu- 
lation of its proceedings, it differs little from the trial pet* 
jmirimn^ or by jury ; except that no special verdict can be 
given in the trial of a peer'; because the lords of parliament, 
or the lord high steward, (if the trial be had in his court,) 
C 349 ] are judges sufficiendy competent of the law tlrnt may arise 
from the fact : and except also^ that the peers need not all 



* ITierc is « sbiltiiig resembliuice 
bttwccii this process «tid tliat of tlic 
court of Arcopa^iM at AtbcDs for mur- 
der ; wherein the proi«uttir srifl pri- 
«oiipr wciv both sworn in tlic mo«t 
solemn manner : itii? prosc^utorj that 
lie wjis related J(i the cltrcasedj (for 
DOQc but near rclattous w«>re permitted 



to provccute in Ibat court,] «*ii t*ttt 
the prisoner was tJie cause of Iiis dratJi ; 
the prisoner^ tJMt he was innocent of flie 
charge against him. ( Potl* A miq. U 1 . 
C.I9.) 

=' 9 Rep.30. 3lnBt-4». 

* See pag. ^59. 

' Halt, lie* 




(3) See the caie of Aihford ?, Thutnion, I B. & A. 405, in which a great 

deal of kttming and talent vtsa displayed an this obsctire subject* But 

the whole ha* become matter rather of curimity than practii'^l ufe by the 

abolition of siiipeatt under 50G,.5. c, 46. 
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agree in tlieir verdict ; but the greater number, consisting af 
twelve at the leasts will conclude^ and bind the minority e, 

V, The trial by jury, or the country, pm' patriam^ m also 
^liat trial by the peers of every Englishmaiij whichj as the 
grand bulwark of his liberties, is secured to him by the great 
charter " : *' ntdlns liher homo €apiatm\ vei imprisofieUtr^ aid 
** exuiet, aui aUquo alio modo desitimtur^ ni&i piT legale Jtidi- 
" ciumparium mm*um^ velper legem terrae/* 

The antiquity and excellence of this trial, for the settling 
of civil property, has before been explauied at large K And 
it will hold much stronger in criminal cases ; sinccj in times 
of difficulty and danger, more is to be apprehended from tlie 
violence and partiality of judges appointed by tlie crown, in 
suits between the king and the subject, than in disputes be- 
tween one individual and another, to settle the metes and 
boundaries of private property. Our law has therefore wisely 
placed this strong and twofold barrier, of a presentment and 
a trial by jury, between the liberties of the people and the 
prerogative of the crown. It was necessary tor preserving 
the admirable balance of our constitution, to vest the executive 
|KJwer of the laws in the prince : and yet this power might be 
dangerous and destructive to that very constitution, if exerted 
without check or control, by justices of oj/vr and terndncr 
occasionally named by the crown ; who might then, as in 
France or Turkey, imprison^ dispatch, or exile any man that 
was obnoxious to the government, by an instant declaration, 
tliat such is their will and pleasure* But the founders of the 
English law have with excellent forecast contrived, that no 
man should be called to answer to the king for any capital 
crime, unless upon the preparatory accusation of twelve or 
more of his fellow-subjects, the grand jury : and that the 
truth of every accusation, whether preferred in the shape of [ 550 ] 
indictment, information, or appeal, should afterwards be con- 
firmed by the unanimous suffrage of twelve of his equals and 
neighbours, indifferently chosen, and superior to all sus- 
picion. So that the liberties of England cannot but subsist 
so long as this palladium remains sacred antl inviolate ; not 

■ Kelynge, J«. «tat. 7 WMIL c.3. «* Hen. ril. c.e9, 
I 1 L t^oatrr^? 1I4T, > Sw Vol. 11 L pag* ^79. 
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only from all open attacks* (which none will he so hardy as 
to make^) but also IVojti all secret machinations^ which itiay j 
sap ar»d undermine it; by introducing new and arbitrary j 
methods of trial ; by justices of the peace, commissioners of 
the revenue* and courts of conscience* Aiid however can- 
t>enient these may appear at first, (as doubdess all arbitrary 
powers, well executed, are the most convatiatt^) yet let it be 
again remembered^ that delays and little inconveniences in 
the forms of justice, are the price that all free nations 
must pay for their liberty in more substantial matters ; that 
these inroads upon this saci'ed bulwark of the nation are 
fundamentally opposite to tlie spirit of out* constitution ; and 
that, though begun in trifles, the prec^ent itmy gradually 
increase and spread, to the utter disuse of juries in <|uestiorii* 
of tlie most momentous concern, (4) 

W^HATwas said of juries in general, and the trial thereby^ 
in civil cases, will greatly shorten our present remarks, with 
regard to the trial of rnminnl suits ; indictments, informations^ , 
and appeals ; which trial I shall consider in tlie same method 
that I did the former ; by tbllowing the order and course of 
the proceedings themselves, as the most clear and |>erspjcu- 
ous way of treating it* 

When therefore a prisoner on his arraignment has plcatled j 
fioi guili^y and for his trial hath put himself upi>n the] 



(4] Id tlie account which Meyer has deduced from the imdcnt cnpW] 
tularin and lnwi of the German Itibes, of die progress of their juJreiJtl { 
iiifttitudoT]!^, there secDi to be anaJogiei to the present form of irinl b> jtiry, I 
whidi cannot be accidental. It waiS the duty of all freenien lo attend Uie I 
naiiona! assemblies, in which, under the pre&idence of the head of the I 
nadon, they detcnnincd all suits ; as the natioB^i increased in size, ^o th»t j 
it was impossible co as^mbte the freemen often cuovigb for juditlal pur- 
poses, district assembbes were held for the same objects, but the same form 
and rule* were observed in these as in the former mcetingi^ The Graf^, 
(GravioJ or Count, presided, the freemen j (Arimanni or Rachimburgii,) wupp 
the judges; the decision was nlwuy^ judicium bonorwrn wj^rimi quod « a 
Mackimburgii* fncrU jndicuhm. But then tJie count was bouad to kaovj 
the law^ nnti e^ifwuntl it to Uie freemen ; when all the pleadings were gonel 
through, and the proof* clotedj he did so, aud asked them for their jyd^^ 
meat : eomiUi ei vicarii 9oruM kg^t sciant^ ui nt\te eo& injnst/ nemm^m f 
judirttrf imnii nut ttgtm muiarf, I Mryer, i, lo, I i, ri 
•5 
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country, which country the jury are, the sheiiif of th« couiUy 
must return a panel of jurors, Hberos et legales ko»iims^ de 
vicmeio; that is, fi*eeholders (5)j without just exception, and 
of the visne or neighbourhood; which is inteipreted to be 6f 
tlie county where the fact \s committed ^ If the proeeedbip 
are before the court of king's bench, tiiere is time allowed^ 
between the arraignment and the trial, ^isr a jury to lie impft- 
nelled by a writ of vaiire facias to the sheriff, as in civil cauies: [SSI ] 
end the trial in case of a ml sdemesnor is bad at m$i pHm$^ 
unless it be of such consequence as to merit a trial at bar ; 
which is always invariably had when the prisioner is tried ftif 
any capital offence. But, before commissioners of o^rr «kI 
iertnintf and gaol delivery, the slieriff*, by virtue of a general 
pi'ecept dii'^cteil to hlni before- hand, returns to th^ court a 
panel of forty-eight jurors, to try all felons iliat may be 
called upon their trial at that session; and tberetbre it is 
there usual to try all felons immediately, or soon after their 
arraignment. But it is not custonmry, nor agreeable to the 
general course of proceedings, (unless by consent of parties, 
or where the defendant is actually in gaol,) to try persons 
indicted of smaller misdcmesnors at the same court in which 
they have pleaded not guUijff or iraversed the indictment* But 
they usually give security to the court, to a^ipear at the next 
assises or session, and then and there to try tlie traverse, giv- 
ing notice to the prosecutor of the same. (6) 

J 2 Ha], P. C« S64. 2 Hawk. F. C c. 4a § I. 



(5) The 4&5\V.& M. c,f I. (see Vol. IIL p.363.) eittends to jurori for 
the trial of crimintt) us well as civil issuer ; and therefore €up) holden of 
lo/. permmum wiUiio the countj may be returned on the paneL The 
fianie obfiervuiiori will apply to leoseholdera under tl*e 3G.2. €.95. ; but 
both tliesc must be understood with the CKceptkui of trials for high treaioiv 
in which, by the bill of righta^ 1 W»&M. it. 9* 0.2. the juron o^gbt to ^ 
fmholdero. 

(€) This i$ now regiibted by the 60G.1.& lG.4. c.4. which profllM 
for the trial of miadom«»stiofg m the court of K. 6,, and also at the ait iat s 
or sessions. In the former ea<e the defcndani, instead of beJog ollowod 
till the next term after tlmt in which he appears, i* compeiled to plead o^ 
demur within four dup from sucih appearance ; in the bttcr, if he has been 
in euHtody or held to bail twenty days before the m^iie& or spuiotn mt 
which the indictmeot i* founil, he mut>t plead imtanrly, and take hi* trial 
at the »aoie a«iiies or seafjionii ; if he hai not been conimitied or held to 
bail twenty dayt before^ but ha« been committed of held to bail to 9fftm 
¥OL, IV. D D to 
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In cases of high tr^ison, whereby corruption of blood may 
ensuei (except treason in counterfeiting the king's ooin or 
seals,) or misprision of such treason, it is enacted by statute 
7W, lILc*3. first, that no person shall be tried for any 
such treason, esccept an attempt to assassinate the king, un- 
less die indictment be found widiin three years after the of- 
fence committed : next, dmt the prisoner shall have a copy 
of the indictment, (which inchides the caption \) but not 
the names of the witnesses, five days at least before the trial ; 
that iSj upon die true construction of the act, before his 
arraignment*; for then is his time to take any exceptions 
theretOj by way of plea or demurrer ; thirdly, that he shall 
.also have a copy of the panel of jurors two days before his 
trial : and, lastly, that he shall have ihe same compulsive pro- 
cess to bring in his witnesses J*ar him as was usual to compel 
tlieir appearance against him* And by statute 7 Ami* c,2L» 
;( which did not take place till after the decease of the late pre- 
tender,) all persons, indicted for high treason or misprision 
J ffi^J 3 thereof, shall have not only a copy of the Indictment, but a 
'list of all the witnesses to be producetl, and of tlie jurors im-^ 
panelled, with their professions and places of abode, deliTered 
to Iiim ten days before the trial, and in the presence of two 
wjtnessesr; the better to prepare him to make his challenges 
and defence, (7) But this last act, so far as it affected ipdict- 
^ents for the inferior species of high treason, respecting the 
^oin and the royal seab, Is repealed by the statute 6 Geo* III. 

^ ^ott229. AppeJiU. i. ' Ibid, ^a 

ta antw«r at some subsequent scsslon^^r fhalt rec^ve notice of ihe mdicf^ 
luent having been found twenty days bf^fore such subsequent sesiion, then 
he ^hall pleait and take hi;; trial at such subsequent se^'onp Afl ih&e pro- 
vi^ioiiB are subject to the discretionnry power of ihe court to grant further 
time on proper caut&e shewn. 

(7) It has been iJiought proper to modify these regulations as to the 
irial of high treason, in cases wl^erjc the overt acis laid in tbc mdictment 
are assassination, or killing oft h^ king^ or any direct attempt upon his lite 
or person^ whereby his life may be endangered^ or his penon suffer bodily 
barm; in all such cases, the 39&40G,5. c*9J., enact* that the personi 
charged shall be intlic ted, arraigned, tried, and attainted in tlics^tnie manner, 
iccording to the same course and order of trial in every n^jiectt ftiid upoa 
the like evidence, a* if they stood charged ^ith murder: bift u^oa convic- 
tion Judgiticui 11 10 be given and execution done a« ia oillfr cioei of higti 
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C.53., else it had been impossible to have tried those of- 
fences in the same circuit in which they are indicted : for ten 
clear days, between the finding and the trial of the indict- 
ment, will exceed the time usually allotted for any session of 
oyer and terminer ". And no person indicted for felony is, or 
(as the law stands) ever can be, entitled to such copies^ before 
the time of his trial ". 

When the trial is called on, the jurors are to be sworn, 
as they appear, to the number of twelve, unless they are 
challenged by the party. •) 

Challengeis may here be made, either on the part of 
the king, or on that of the prisoner ; and either to the whole 
array, or to the separate polls, for the very same reasons that 
they may be made in civil causes <'. For it is here at least as 
necessary, as there, that the sheriflF or returning officer be 
totally indifferent ; that where an alien is indicted, the jury 
should be dc medietate^ or half foreigners, if so many are 
found in the place ; (which does not indeed hold in treasons p, 
aliens being very improper judges of the breach of allegiance; 
nor yet in the case of Egyptians under the statute 22 Hen.VIIL 
clO. (8) ) that on every panel there should be a compe- 
tent number of hundredors ; and that the particular jurors 
should be omni exceptione majores ; not liable to objection 
either propter honoris respectumf propter defectum, propter af- 
fectum, or propter delictum. 

Challenges upon any of the foregoing accounts are [ 353 ] 
stiled challenges yor cflus^ ; which may be without stint in 
both criminal and civil trials. But in criminal cases, or at 
least in capital ones (9), there is, in favorem vita, allowed to 
the prisoner an arbitrary and capricious species of challenge 
to a certain number of jurors, without shewing any cause 

"> Fait.250. P 2 Hawk. P.C. c. 4S. § 97. 2 H«l. 

° 2 Hawk. P.C. c 39. $ IS. P.C. 271. 

<> See Vol. III. |Mg.359. 

(8) A similar provisioD in 1 & 2 Ph. &M. c.4. with respect to EgyptiaoB, 
was repealed by the l G. 4. c. 116. 

(9) And therefore in all felonies, which in legal theory are all capital : but 
the rule does not extend to misdemesnors. 
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At nit ; whicli is called a pei'emptojy challenge ; a proTlskm full 
of that tenderness aiid humanity to prisoners, for which our 
English laws are justly famous. This is grounded on two 
reasons, 1« As every one must be sensible, what sudden 
impressions and ynaccountable prejudices we are apt to can* 
ceive upon the bare looks and gestures of another ; and how 
necessary it is, thai a prisoner (when put to defend bis UJb) 
should have h good opinion of his jury, the want of which 
might totally disconcert him; the law wills not that he should 
be tried by any one man against whom he has conceived a 
prejudice, even without being nble to assign a reason for such 
his dislike. 2. Because, upon challenges for cause shewn, if 
the reason assigned prove insufficient to set aside the juror, 
peril aps the bare questioning his indifference luay sometimes 
provoke a resentment ; to prevent aU ill cousecjiieRces froHi 
which, the prisoner is still at liberty, if he pleas^fs, pereoip- 
torily to set him aside* 

This privilege, of peremptory challenges, tbougli granted to 
the prisoner. Is denied to the king by ^e statute SS Edw. L 
St* 4, which enacts, that the king shall challenge no jurors 
without assigning a cause certain^ to be tried and approved 
by the court* However, it is held, that the king need not 
assign his cause of challenge, till all the panel is gone tlirough, 
and unless there cannot Ije a full jury without the person &o 
challenged* And then, and not sooner, the klng^s counseL 
must shew the cause : otherwise the juror shall be sworn "** 

The peremptory challenges of the prisoner must, however, 
have some reasonable boundary ; otherwise he might Dev«r 
t 354 3 b* trieil. This reasonable boundary is settled by the conuooa 
law to be the number of thirty-five, that is, one under tbe 
number of tliree full juries. For the law judges that five-and* 
thirty are fully sufficient to allow the most timorous man to 
challenge through mere caprice ; and that he who peremp- 
torily challenges a greater number, or three full juries, has 
no intention to be tried at all. And, therefore, it dealt wiiJi 
o^e who peremptorily challenges above ihirtj-five, and wiU 
tH>t retract his challenge, as with one who stands mttte or 
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refuses his trial ; by sentencing him to the peifM Jmie et dure 
iti ielonys and by attainting him in treason ^ And so the law 
stands at this day with regard to treason, of any klnd» 

But by statute 22 Hen. YIIL c. H» (which, with regard to 
falonieS} stands unrepealed by statute 1 St 2 Ph. & Mar. c, 10,) 
by this statnte, I say^ no person arraigned tor felony, can be 
admitted to make any more than twenij/ peremptory challenges. 
But how if the prisoner will peremptorily challenge twenty- 
one, what shall be done ? The old opinion was, that judg* 
ment ot peine Jbrie et dure sliould be given^ as where he chal- 
lenged tliirty-six at the common law': but the better opinion 
seems to be *, that such challenge sliall only be disre^rded 
and over- ruled. Because, first, the common law doth not 
inflict the judgment of penance for challenging twenty-one, , 
neither doth the statute inflict it; and so heavy a judgment 
(or that of conviction, which succeeds it) shall not be imposed 
by implication* Secondly, the words of the statute are, 
*' that he be not at! mi tied to challenge more than twenty ;" 
the evident construction of which is, that any farther chal- 
lenge shall be disallowed or prevented : and, therefore, being 
null from the beginning, and never in fact a challenge, it can 
subject the prisoner to no punishment ; but the juror shall be 
regijlarly sworn* 

1p, by reason of challenges or the default of the jurors, a 
sufficient number cannot be had of the original panel, a ^ir/fj 
may be awnrdetl as in civil causes \ till the number of twelve [ 355 ] 
i£ sworn '* well and truly to try, and true deliverance make, 
** between our sovereign lord the king and tlie prisoner 
** whom they have in charge; and a true verdict to give, 
*' according to the evidence/' 

When the jury is sworn, if it be a cause of any conse- 
quence, the indictment is usually opened, and the evidence 
marshalled, examined, and enforced by the counsel for the 

•■ 2 Hmh P.C; aoS. * iitkt can be »w*nled ; tbougl' the ccmrt 

' S Hawk. P.C. c. 43, | a may ifrt tenut otdcf a new {Mnel to be 

' 3 Intt. 2f7, 2 Hal. P< C, 270. returned vt^anttr, (4 InM* \m. A St. 

Vd. III. ^g.m4. But, m 'ft^^iat. Cooi^p'* *^*«!») 
of gtol dtlivwy, na 
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crowiij or prosecutiotit But it is a settled rule at commoii 
laWj that no counsel shall be allowed a prisoner upon hk 
trialj upon the general issue, in any capitaL crime, unless 
some point of law shall arise proper to be debated ', A rule, 
which (however it may be palliated under cover of that noble 
declaration of the law, when righdy understood, that the 
judge shall be counsel tor the prisoner ; that is, shall see that 
the proceedings against him are legal and strictly regular*) 
seems to be not at all of n piece with the rest of the humane 
treatment of prisoners by the Engliyh law. For upon what 
fiice of reason can that assistance be denied to save the life of 
a man, which yet is allowed him in prosecutions for every 
petty trespass ? Nor indee<l is it strictly speaking a part of 
our antient law : for the Mirrour ^^ having observed the ne- 
cessjty of counsel in civil suits, *' who know how to forward 
'* and defend the cause^ by the rules of law and customs of 
** the realm/' immediately afterwards subjoins; *' and more 
** necessary are they for defence upon indictments and appeals 
** of felony than upon other venial causes* " (10) And the 

^ 2 IlAwk. P. C. c.3d* $ 1* ^* 0mni p^iMone eomiliu — Im aUu omni- 

» Sir Edward Coke (3 InsL 1370 ** ha futlcfiH debet uti cmitHh.'^^ But 

gives Mnother addHional reason for ihk tliii etrtt^^UMt 1 conceive, signifiei only 



refusal, " liecaust the evidence to coo« 
" net a pHftjoer should be no maTiifesl, 
** as it eouid nut l>e coDtradictcd/' 
WTiidi^ lord Nomnghain (wh^n liigli 
iieward) declared. (3 St. Tr. 7«<T.) wis 
the only good rea^n that could be gtveci 
for it, 

r c/3. §1. 



MB imjtariam&^f and the petiiitf cemsMU im 
erasmg teti^ to imjmt^i (Sn; Vol. Ill* 
pag,S9S.j wltidi is not allowable in 
any criminal proaccutior). TliU ^ill be 
manifest 1^ comparing thii law with a 
€onliimponiy passage in the grand etm* 
Mumier of Normandy, (di. 85*) whidi 
fipeaki of imparlancea in pcnonat ic* 



» Father Parsoni ihe j^uUt and after lioni. '* Aj?res «, ett ttnd te fttgrdk a 



him bimhop EUyi, (of Engliih liberty^ 
iL 66.) have tmagirK^d^ that the benefit 
of counsel to plead for then) was first 
dented to prisoners by a Istw of Hen. L 
ineiining ( I presume) cliapteriitT imdl 48 
of tbe code which h usually attributfd 
lo that prince. * * i>^ atuMi cW w inaiibu* 
*' vd capiiitliifUi ttemn quarrai consHium / 
" fmn imjtlacitalus titttim ^tcmegH^ dne 



** rtsjmndrti ef aura con^it ds $o$f cm - 
" tdHer^ t^ii k dtmnnde^ tt fttand U 
*' iera cafiMgHk, it f/etU my^ iefiid dani 
^' iidett acL^iiSe,"* Or» at it sutiS% in the 
L»U*n text, {edit. 1539*) " Qutrttattis 
" oMtem jmitea tineiut irfftandfre , e# 
** ftotvbii iicgntiam emumimfU, m r<efmi- 
•* rat i ha^o autfm ft»rwtfw, debei fie* 
** tttm ntgart ^w flfcw«ftJJ *il/* 



m 

(lo) The rule extends to till felopiesj but is limited to addressing the 
juf)', itb«ing DOW, I believci considered that the prisoner has a righl to the 
ii5si«tance of coim^l for every other purpose ; certainly in practice be has 
it without aikiug any penm»loQ of the cotut. Fonserly io^oedt even si 
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judges themselves are so sensible of this defect, that they 
never scruple to allow a prisoner couusel to instruct hiro 



to matters of law* the prisoner was obliged himself to state his pomi to the 
court, and counsel was only assigned biin if the court thought the point 
v^outd bear a debate. With great deference to the author, it seems very 
questionable, whether, upon the whole> any alteration of the rule as now 
limited, would not be rather prejiidicial than advantageous co the prisoner. 
At present, if the ease be simplu or unimportant, the counsel for the erown 
commonly ut)iitains entirely from uddressiog the juryj and in all case* 
where he thinks it necessary' to address them^ his own feelings, or the inter- 
poaition of the judge (seldom, if ever necessary) limit him ftrictly to a bare 
exposition of the evidence which he intends to produce ; he aggravates 
DOthiug nnfavourdble^ he omits nothing favourable to the pri^ner, and lie 
abstains frojn all comment or appeal to the passions, k is obvious that 
ihii^ dlsjiassiunate and candid mode of address could not, in the nature of 
things, long be preserved, if the counsel had to anticipate an answer in 
which evtry exertion of sophistry an J eloquence would be deemciJ within 
the line of duty : and as the proisecutor in avast majority of instances mu&l 
have the strongest case, the fair inference assuming an equality of talent 
and industry will be, that his counsel would in general produce the titronger 
impression on the jury. But the change which must take place in the sum- 
ming up of the judge would be of the most serious prejudice to the pn* 
soner; — at present nothing having been suggested for him, it h the judge's 
part, a part in general most cheerfully and ably suatained, to suggest all 
the favourable constructjons which can be put on the facts* But if a de- 
fence bad already been ma tie, that must have been made either to a clear 
case, or a iloubtfut one ; a really doubtful one needs no advocate in an 
English court ; and to a clear one, the defence must be founded in fallacy. 
Now it would become the duty of the judge to detect and lay open that 
faUacy to the jury, and thus, in spite of himselft his superior skill, accuracy, 
and authority, would be arrayed against the prisoner. We well know too, 
what rs the effect on the mind, of detecting a single fallacy by which we 
have been led astray^ a suspicion is immediately thrown upon the whole 
case, which it was used to support. I believe the experience of other 
countries, in which counsel are allowed to address juries in behalf of prt* 
soners, fully warrants this reasoning; at the same time I am well awafe of 
a growing feehng, and most respectable opinions against the present prac- 
tice^ and it is so important t!rat not only real, but even seeming hardships^, 
should be removed from the administration of justice, that it seems desir- 
able to alter the present practice, if it can be done, without sacrificing the 
prisoner** interests or thoac of justice. If I might suggest the principle on 
which an alteration might be made, it would not be that of admitting the 
prisoner's counsel to plead for him, hut the taking from the prosecutor 
his opening address, and making the whole a mere examination of evidence p 
By this rule, botli sides would be placed on an equal footing, time would be 
saved, and the counsel, wlio are usually juniors in the profession, would be 
compelled to a very careful and judicious examinadon of the witnesses, in 
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whfti qyastiocs to mkj or even to asit quest ions for 1 
f^speot %o matters of fact : for as to miUiers of law, srking on 
the trial J they are eftiiiied to the assistance of conoseL Btiii 
l^t this indulgence should be intereepted by superior infiu* 
cfice, bi the case of state critninals, the l^siatitre has di- 
rected by statute 7 WMIL c. 3., that persoos imdicted for siiclii 
high treason as work> a corruption of the blood, or misprbkMi 
thereof (except irea^oa iji cxMinterfeiting the king's coin at 
se»i%) may make their full defence by counsel, not exceeding 
two, to be named by the prisoner and assigned bj the coiarl 
or judge: and the same indulgence, by statute 20GfiaIL 
€.30^ is extended to parliamentary im^gmmdamem^M far hi|^ 
treason, i^ich were eacceptad in the former act* 



Tm^ doctrbe of eyidence upon pleas of die crown, l&^ m 
Mipst respects, the same as that upon rhil actions. Tlnav 
M% howe¥er, a few leading points, vheretn^ by several statutes, 
and resoLutions, a difference is made between ctYil and 
canujial evidence- 



f lE^r, in all casi^ of high treason, petit treaton, and 
g j ia priaion of treason, by statuies 1 £dw. VL cISL and J |fe 
€ Edw. VL €.1 L tw:o lawful winiesses are required to coOFiet 
a prisoner; unl^s be shall willingly and without ric^ence 
a^km the .same. By statute 1 & 2 Pb. & Mar, c. 10. a far- 



oid^ to kj the ht^ taielUfibly belbie iha jmjf at iha «aic nmm iha 
]M4g«, fuinidMd M be ii bdbnhuKt witk Uie ikpawlioia, wmM hm fi% 
Me to vo^^ m^y <kJ«cu, Id ihc course oC hk wmmm^ U|iw U io tkb 
tuk khe^ot^iectodtbii fOBc caiCi vtkidb «re to tte pivvai Igr <^ W^ «i4 
WMiia dim of evidence^ caiHUM be owk mtaUIgillife to m jmij wiAom a 
^^rnti wj UttaemenL, wad afflkatioii ; in sudi eiio 1 fkioM im infjifrf t» 
Jiriliat that ja&tice re)i)«iir«ii thai aa wldfe» t» iIm jta^ aa iWm hnU ia 
iMWref th« pciioatf, ihMiM,U~ ra^uir0l*beallav«i. Eacfc aiiMii* ^et 
j)adi^l« Niaa cafvlile of two baaraip, aad vtryiaK ta coiti^ninca n ito 
^Ipg^t, oug^t not to be pfese&tcd to the jar^ o^ia Dt)c ««y, or aiili ana 
mplkatm ; »mi tbe pnsooer i* ao Bof« i^becnipiilBit to t«fc« thtji^ 
ht hit achrocate in nuking dkc other ifpfigatjon, tlm Iw k to ba Mwal 
6^oi hk ch ai jjt i fe e to jutoi*, of mhom fag i— y haye an a a^wiartii l i cpkie a . 
TW «nym ft 0M^i&cBtioo of the prcfcnt pr^tice — tht nth m^ght ha la 
h^>»aominih ga«Mh«^^ik^ifaa eu^cpdon mifhi be kA «i th« «piaia 
a' tho p §mmui m^9 oouaiil, ufioa coiulkion, titat tf he thoa^ fak tiiikaia 
iaqiar»4 ta Ltrtaiarl aad ^^^^^ ^ (noaer'fl coiuual ihoi i hi he tiaiiidi 
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tber exception is made as to treasons in coutiterfeRl^ the 
king's seals or signatures, aiid tre&sons concetti bg eoin 
currein wiibla this realm; and mare particularly by c. ll« 
the offeuc^s of importing counterfeit foreign money cur r eat 
in this kingdom^ aud inij>iilrivg, counterfeiting, or forging 
any current coin. The statutes $ & 9 W. IIL c.25* aad 15 & 
16 Geo.IL C.28. in their subsequent extensions of this speewa 
of treason do also providct thai the offenders may be in* 
dieted^ arr&tgned, tried) eoaTtctedi and atlainted, by the like 
evidence, and in such manner and Ibrni as may be had ami 
used against offenders for counterfeiting the king's money* 
But by statute 7 W.IIL CpS. in prosecutions tor those tEeoBeam 
to whidi that act extend s^ the same nde of inquiring two 
witnesses is again enforced ; with this addition, that tine €ow* 
Jession of the prison or, which sliaJl countervail the necetsify 
of such proof, must be In optn couH. In the oooslrtiction of 
which act it hatii been Itdden ^ tb»t a confesston of the 
prisoner^ taken out of court, before a magistnite or penoa 
having competent authority to take it, and pro red by Vim 
w^ttnesses, is sufficient to convict him of treason* Bixt liaelj 
unguarded contesiions, made to persons having no suck 
authority, ought not Uy be admitted as evicktice under tliis 
statute. (U ) And indeed, even in cases of felony al the ccmii« 
mon law, they are the weakest and most suspicious of all 
testimony ; ever liable to be obtained by artifice^ false hopes, 
promises of favour or menaces; seldom remembered accu- 
rately or reported with due precision; and incapable in their 
nature of being disproved by oilier negative evidence. By 
the same statute 7 MMFL it is declared, that both witness«« 
must be to the same overt act of treason, or one to one ommt 
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( n) Mr. Eiiit (i P,C. c. ^- *. e«-) controverts this tkietrtne, se (fer iia it 
go«a to «iccliKk all exirar-jiKli<:iaj conlefisioiH in high treason, oi iimdniiB^ 
sitik evid«nce againtet the prisoner. He ohs^rves tbat t^ conlesffion n>eiK 
ti«fied in the statute, b a confession which re<]uif eJ ik> w^ne«s at all, one- 
nmde in opeti court ; that otlief confessions remain conse<yiiently m at 
common law^ admiftsiblo evi«l«nce, sobrject on\y to the condition of bemg 
proved by two wiineiies, Thi$ rcitacining, which seem* wd! fdomledf 
kavM in full forc« all that follows in the text, upon the little weight to bo 
allowed toha«^ty and nTt^unrderl confessions; an oh«ervation whrch appHew 
equally to ah inch con^^^ions^ wheasecvei^ or to whomfloever nmde. 
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act, and the other to another overt act, of the same specka of 
treason \ and not of distinct heads or kinds; and no evidence 
shall be admitted to prove any overt act not expressly laid in 
the iridictmenL(12) And^ therefurej in sir John FenwicVs 
case in king WillianVs time, where there was but one witness, 
an act of parliament % was made on purpose to attaint him of 
treason, and he was executed *** But In almost every other 
a ecu sat ton one positive witness is sufficient. Baron Montesquieu 
Imys it down for a rule % that those laws which condemii a 
man to death in muj cast on the deposition of a single witness, 
are fatal to liberty : and he odds this reason, that the witness 
who affirms, and the accused who denies, make an ec^ual 
r S^SS ] balance ^ % there is a necessity therefore to call in a third man 
to incline the scale^ But this seems to be carrying matters 
too far : for there are some crimes, in which the very privacy 
of their nature excludes the possibility of having more than 
one witness ; must the^e, therefore, escape unpunished ? 
Neither indeed is the bare denial of the person accused, equi- 
x'aleut to the positive oath of a disinterested witness. In 
cases of indictments tor perjury, this doctrine is better founded; 
and there our law adopts it; for one wttne^ is not allowed to 
convict a num indictetl for peijury; because then there is only 
one oath against another ^.(13) In cas^ of treason also there is 



** StfC SLIV.IL 144* Fostrr^sas. 
^ St* Tr, ¥, 4a 



< 10 Moa. 194. 




(la) The sense or thi^ dausc I take to be, that do oircrt act EituoLUit- 
ing to & 4liimei indepcmieni charge, though fiillii^ under tJbe lame head of 
umaam^ iliaU bt pven in evidence, uiilei* it be enpresslj kid in the Jn-- 
dictment ; but itill if it nmouoteth to a direct proof of an? of the otcrt 
nets which arc laid, ii may be given in erkleoce of mch overt ocU. 
Thus in Layer's caic, e St. Tr,, his corresponding with the pretender, tbough 
tioi bid^ and though made tr^isan by ihe istli anil I3th of king WU* 
liam, wm given in evidence ; for it directly tencbd to prcnre one overt act 
that was biid, m. hh conspiring to depose the kia^ and to place the pf^ 
tender on the throne. Fosicr, 345* The clause of flic act thus uniSe^ 
•t<>od, provide! natbing more thjui what common justice and found iettm 
liava taiii dnwQ m an ei^ctiliai rul« in aU crimina] jdeadin^. 

(13) in the case referred to, the chid" justice fayn " to coanct a man of 
perjiiry, « prubidilr, a cfedible witness is not cnoKi|:li, but it must be a 
i£muf aad clc«r cridaocc. and avrv mttmerpmi than the endeoce given lot 
the ife^iidifit, or aba tkmn, k on^ oath ^^iast oaiJu" Tbn oathorkjr 



Cli-27. WRONGS. ^ 358 

the accused's oath of allegianccj to counterpoise the information 
of a single witness ; atid that may perlmps be one reason why 
the law requires a double testimony to convict him ; diough 
the [M-iJidjial iieasou, undoubted ly, is to secure the subject 
from being sacrificed to fictitious conspiracies, which Ftave 
been the engines of profligate and crafty poHticians in ail ages. 

Secondly J though from the reversal of colonel Sidney's 
attainder by act of parliament in 1 689 " it may be collected ', 
that the mere similitude of hand-writing in two papers shewn 
to a jury, without other concurrent testimony, is no evidence 
that both were written by the same person ; yet undoubtedly 
tlie testimony of witnesses, well acquainted with the party's 
band, that they believe the paper in question to have been 
written by him, is evidence to be left to a jury ^. (H) 

Thjrdlv, by the statute 21 JacL c, 27. a mother of a bas- 
tard child, concealing it*s death) must prove by one witness 
that the child was born dead; otherwise such concealment 
shall be evidence of her having murtlered it '^t (1 5) 

h St, Tr. VIII. 473L 1716, St Tr, VI. <jD* Layer's caae, 

' S H«wl(, P.C, c, 4G. §5S. A.D, 1722, lMd.219. Hcnsify'scase, 

J Lard Preston's cmse, yl.i?, 1690, A^B.llSB,. 4Biirr.644. 

St.Tr. IV, 453* Franda'i cmcj J*D^ "^ Sw pag, 19B* 



must not be taken literally, for undoubledly a jury might convict of per* 
jury as of aiiy other crime, on the evidence of two agmiist that of twenty* 
Mr, Phillips remm-ltSp that it does not appear to have been bid down that 
iwo mtneiict are necessary to disprove the fiict sworn to by the defendant, 
nor does that seem to be absolutely requisite. But at least one witness 
IS not sulEcient j and m addition to his testimony, some other independent 
evidence ought to be produced. Law of Evidence, voli. p. 14«^ 5th ed. 

(14) On this subject i cannot do better than refer the student to Mr, 
PhiJHppi'a Treatise on the Law of Evidence, volj, p. 486* Stii ed., where the 
whole «ubject^ and particularly the evidence agmnst Algernon Sidney, 
which was more than the act of parlLament states^ are fully considered, 

(15) This statute is repealed by the 43 G.J. c 58., the third and fourth 
sections of which enact that the iriol of women chnrgetl with the ninrder 
of their iisue^ which, born alive would have been bustard, shall proceed 
upon the same rules of evidence as the trial of any odier murder ; but that 
if the: jury acquit of the murder, they may, in case the evidence warranui 
them, find that the prisoner wos delivered of a child, which if born alive 
would have been bastardy and that she endeavoured to conceal the birth 
thereof* Upon this finding, the statute empowers the court to adjtidgc 

the 
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^* jodgmeiit oLberwise for her Wj^iness than tor her subject***'* 
After wanls) in one particular iti stance, (when etnbezKliiig the 
queen's military stores was made felony by statute ^l EU2* 
C.4*) it was provided, that any person impeached for mdk 
felony, " should be received and admitted to make any lawful 
*^ proof that be could, by lawful witness or otherwise^ for his 
^^ discharge and defence :'' and in general the courts grew so 
heartily asliamed of a doctrnie so unreasonable and oppresmv^, 
that a practice was grmlually introduced of examining wit- 
ticflses for the prisoner > hut not (ijion oath •* : the a:>n*eq«enc:e [ 360 ] 
of whidi s*tll was, that the jury gave tess credit to the pri- 
soner's evidence, than to that produced by the crovrn. Sir 
Edward Coke ' protests very strongly against this tyf annicil 
prucbtce; declaring that he ne^^r read ill any ftct of parliii* 
meiit, book- case, or recoitl, tliat in crimttial ca«te the jjarty 
accused shoiM not have witnesses sworn for hnm ; jKid tbcfe^ 
fore there was not so niwch as mntiilajmis against itV Ami 
the house of comtnom were so sensible of this absurdity, that^ 
in the WU ft>r abolishing hosttliifes betweeti Englatid imd 
SootlaJid^ when felonifes committed by Englishmen in Sca^ 
land were ordered to be tried in one of the three fiortbem 
counties^ they insisted on a clause, and carried it^ against the 
e^oi^ of both the crown Aod the house of' lortls, agmnst the 
practice of the courts in England^ and tlie express kw of 
Scotland'*, *^ that in all such trials Ibr the better discorer)^ of 
** the truth, ami the better information of the consciences <rf 
*< the jury and justices, there shall be allowed to the party 
*' arraigned the benefit of iudi credible witnesses to be ex- 
^' amined upoti oath as can be produced Tor his dearrng ami 
" justification." (1?) At length by tlie stmste 7 W.IIL c*3. 
the same meflstire of justice was e^^tabhshed throngltoHt all 
the realnif in cases of treason withiTi the act : ami it was after- 



f H«lHiigih. ins. St* TV. L 72. 
'i 2 Built. 147* Crt), C^. S92, 
' 3 Inst. 79. 

* Sec aim 3 (laU P* C. S83. and hi* 
aununajj^ S64, 



' Seal. 4 J*c L c* L 

» Com. Joum. 4, S. 1% 18. IS* A 

* Thid^ 4 Juo* 1607, 



(17) IfitlieafiliMnatgaNist hKre»i»aclatoeiy,aiidf0n)ieftCtoaslluderf to, 
p.«5.| it was tme^^, tkiMt tlie parties imlieililiinJer H, might prodtsee wit- 
mmtrn^ y>rhom th* wan ^mn m^oami m ^emmitiB ««i <«lli. SfHtel), 
16iO.]0.p.lia. 
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warcLs declared by statute 1 Ann, si>2, 0/9, that in fdl cases 
of treason and felcmy all witnesses Jbr the piisoner should 
be examinetl upon oath, in Hke manner as the witaesses 
against him* 

When the evidence on botli sides is closed, and indeed 
when any evidence hath been given, the jury cannot be dis- 
charged (unless in cases of evident necessity*) till tliey have 
given in their verdict (18); but are to consider of it, and 
I deliver it in^ with the same fonns, as upon civil causes : only 

they cannot, in a criminal case which touches life or member^ 

»give a ptii^ verdict^. But the judges may adjourn while the 
jury are withdrawn to confer, and return to receive the 
S61 ] verdict in open court*. And such public or open verdict 
may be either general, gnilty^ or not guilty; or special, set- 
ling forth all tlic circumstances of the case, and praying the 
judgment of the courts whether, for instance, on die facts 
stated j it be miirderj manslaughter, or no crime at all. This 
is where they dmihi the matter of law, and therefore chuse to 
leave it to the determination of the court; though ihey have 
an unf{uestlonable right of determining wpon all the circum- 
stances, and finding a general verdict, if they think proper so 
to hazard a breach of ibeir oatlis ; and if tlieir verdict be 
notoriously wrong, they may be punished, and the verdict set 
aside by attaint at the suit of the king; but not at the suit of 
the prisoner\ But the practice, heretofore in use, of fining, 
imprisoning, or otherwise punishing jurors, merely at the 
discretion of the court, for finding their verdict contrary to 
the direction of ilie judge, was arbitrary, unconstitutional, and 
illegal ; and is treated as such by sir Thomas Smith, two 
hundred years ago ; who accounted '* such doings to be very 
'* violent^ tyraruiical, and contrary to the liberty and custom 

» Co. Ljtt. 927* S Ittst. no. TcKU * 3 St*Tr* TSl, 4 St, Tr- S3l, 455. 

27* Gould'* case, HiL 17(54, 485* 

t U Hil. E C, 300. 2 Hawk* F.C. • 3 U»l. P.C. 310. 

e.47, J a. 



(IS) The court may of its owti authority adjoyEti crifninal eases» wbeft 

iuch mljoumment b<H:onies necessary for the ends of jnstict? ; but the jiwj 
«re then to be placed under the charge of bailiS sworn to keep tbein to- 
gether, and iuffer no access to them. See /?. v. Storte^ €T.R, 530. 
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" of the realm of England*.'* For, as sir Matthew Hale well 
observes % it would be a most imhappy case for the judge 
himself, if the prisoner's &te depended upon his directions; — 
unhappy also for the prisoner ; for, if the judge's opinion must 
rule the verdict, the trial by jury would be useless. Yet in 
many instances^, where contrary to evidence the jury have 
found the prisoner guilty, their verdict hath been mercifully 
set aside, and a new trial granted by the court of king's 
bench : for in such case, as hath been said, it cannot be set 
right by attaint. But there hath yet been no instance cf 
granting a new trial, where the prisoner was acquiited upon 
the firsts (19.) 

If the jury therefore find the prisoner not guilty, he is then 
for ever quit and discharged of the accusation*^, except he be 
appealed of felony within the time limited by law. And upoH 
such his acquittal or discharge for want of prosecution, he [ 362 ] 
shall be immediately set at large without payment of any fee 
to the gaoler^ (20) But if the jury find him guilty', he i$ 
then said to be corwicted of the crime whereof he stands in- 
dicted. Which conviction may accrue two ways ; either by 
his confessing the offence and pleading guilty ; or by his being 
found so by the verdict of his country. 

* Smith's Commonw. KS. c I. « Stat 14 Geo. III. c.20. 

* S Hal. P.C. 313. ' In the Roman republic, when the 
** 1 Lev. 9. T. Jones, 163. St. Tr. prisoner was convicted of any ciqiital 

X. 416. ofience by his judges, tlie fbrm of pro- 

^ 2 Hawk. P.C. c. 47. $ IS. noundng that conviction was something 

^ The civil law in sucl\ case only peculiarly delicate ; not that he w«b 

discbarges him from the same accuser, guilty, but that he had not been enough 

but not from the same accusation. Ff. upon his guard : « jxtrum cavuse vide' 

48. 2. 7. § 2. turr (Festus, 325.) 

(19) There have been a few cases in which, the matter being really of 
a civil nature, such as the liability to repair a road or bridge, though the 
form of the proceeding was criminal, the court has in fact, though not in 
form, granted a new trial after a verdict of acquittal. The mode of doing 
this has been by staying the entry of the judgment upon the verdict, till 
the prosecutor has preferred, and tried a second indictment ; by which 
means the defendant is prevented from pleading the former acquittal in 
bar. These cases have been few, and granted only under special circum- 
stances. See them referred to in R, v. Wandtworth^ 1 B.& A.63. 

(20) But in cases of misdemesnor he is compelled to the pajrment of 
certain fees to the officers of the court, the justice of which is not very 
obvious. 



wt 



PUBLIC 



Book MV. 



Wh^n the offfender k tlius convicted^ there »re two coIIa- 
teml circutnstances ibnt inimediately arise. 1. On a cotiTietiofi 
(or even wpon an acquittal where there was a r^iea«bl#| 
ground to prosecute^ and m fact a bona^fide prosecutiofi) £>r} 
any grand or petit krciny or other ielony, the reasonalile ) 
«xpenfles of prosecMtioti, and also, if the prosecatioT be pooti 
ft campensation for his trouble and loss of thne, <re by ; 
£6 Geo J L c«S6. and ISGeo. IIL c.l9. to be allowed bba | 
out df xkm county stocky if he petitions the judge foe 
purpose: and by statute 2? Geo. 11. c.S. explained by tke^ 
same statutes 18 Geo. 1 11. c, 19., all persons appearing upi^i 
recognizance or subpcetia to give evidence [for the crown,] 
whether any indictment be preferred or no, and as well with* 
out conviction as w^ith it^ are entitled to be paid their charges, 
wftli a farther allowance (if poor) for their trouble and Lois of 
^mt%^ (21) 2* On a convictloa of larctny In partict^iar, the 
fifosecutor &hn)l have restitniiDn of his goods, by virtue of tiie 
•tatute ^l Hen. VIIL ell* For by the cocniiiGn law 
was no restitutian of goods npon an indictment, because it is 
at ttie fiuit of the king only ; and therdbre ttte party wma 
enforced to bring an appeal of robberjv in order to have his 
goods again'. But^ it being considered that tlie party proae^ 
cutiiig the offender by uidictment, desenes to die fiill m& 
much encouragement as he who prosecuiea by appeal, this 
Btatote WHS made, which enacts^ that if any person be convicted 
of larciny, by the evidence of the party robbetl, [the owner of 
tbt goodsj or any other by their procurement,] he shall 
1mv« full mtitution of his money, goods, and chattels ; or the < 
[ 363 ] witae 0f Aem out of the offenUer*s goods, if he has anj% by a I 
writ to be granted by the justices. And tlae construction J 
of this act having been in great measure conformable to the 
law of appeals, it has therefore in practice sitjierseded the 
itse of appeals of larciny. For install n. u-^ riirnierly npon 
appeals % so now upon indictments of iarciny, diis writ of 
resthution shall read) tlie goods so stolen, notwithstanding 

1 % riul. S4S. ^ BnMrlOti, ^ term* cdS. 



(si) It is much to be r^^ttml that the«c iolutory acu «% am exl«a<M 
to eau's of luisdcni^nor, in which very often e^uil banUhip to the \vk^ 
vMiial, and equal hent:fit to tb« public, arise from the prosecuiioa m ia 
cnsci cf fobny. One of the cvU consequeaces ii mcatioa^d at p*?fi4. 
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the property* of them is endeavoured to be altered by sale in 
market overt ^ And though this may seem somewhat hard 
upon the buyer, yet the rule of law is that " spdiatus debet, 
*' afite omnia, restihd ;" especially when he has used all the 
diligence in his power to convict the felon. And, since the 
case is reduced to this hard necessity, that either the owner 
or the buyer must suffer ; the law prefers the right of the 
owner, who has done a meritorious act by pursuing a felon to 
condign punishment, to the right of the buyer, whose merit is 
only negative, that he has been guilty of no un&ir tranfr^ 
action. (22) And it is now usual for the court, upon tbe- 
conviction of a felon, to order (without any writ) immediate 
restitution of such goods, as are brought into court, to be 
made to the several prosecutors. Or else, secondly, without 
such writ of restitution, the party may peaceably retake his 
goods, wherever he happens to find them', unless a new 
property be fairly acquired therein. Or, lastly^ if the felon 
be convicted and pardoned, or be allowed his clergy, the 
party robbed may bring hb action of trover against him for 
his goods ; and recover a satis&ction in damages. But such 
action lies not before prosecution : for so felonies would be 
made up and healed ^ : and fdso recaption is unlawful, if it be 
done with intention to smother or compound the larciny ; it 
thea becoming the heinous ofience of theft-bote, as was men-^ 
tioned in a former chapter". 

It is not uncommon, when a person is convicted of a mis* 
demesnor, which principally and more immediately affects 
some individual, as a battery, imprisonment, or the like, for 

» See VoL II. piig.450. » 1 Hal. P. C. 546. 

k 1 Hal. P.C 543. ■ Seepag.133, 

1 See Vol.111, pag. 4. 

(22) It should seem that the sale in market overt to a bond fide pur- 
chaser, between the original taking and the attainder of the felon, does 
operate a sort of conditional change of Uie property ; for the owner can 
only sue for the value of the goods any person in possession of them, at 
or after the conviction; in the interval they are not the property of the 
original owner, but of the vendee ; and if that vendee dispose of them be- 
fore attainder, though with nodce of the felony, he is not liable. Hor^ 
wood V. Stmth, 2 T.R. 750. Nor does the statute extend to goods obtained 
from the owner merdly by fraud, without larciny. 
VOL. IV, K E 
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the ojurt to pemiit the defendant lo speak with the prosecuim' 
£ 304 ] before any judgment b pronounced ; and if the pros>eciitor 
declares himself satisfied, to inflict but a trivial punishment* 
This is done to reimburse the prosecutor his expenses^ and 
make htm some private amends, without the trouble and cir- 
cuity of a civil action « But it surely is a dangerous practice ; 
and though it may be intrusted lo the prudence and discretion 
of the judges in the superior courts of record, it ought never 
to be allowed in local or inferior jurisdictions, such as the 
quarter-sessions; where prosecutions for assaults are by these 
means too frequently commenced^ rather for private lucre 
than for the great ends of public justice. Above all, it should 
never be suiTered^ where the testimony of the prosecutor him- 
self is necessary to convict tlie defendant : for by these means, 
the rules of evidence are entirely subverted : the prosecutor 
becomes in effect a plaintiiT, and yet is suffered to bear wit- 
ness for himself- Nay, even a voluntary forgiveness, by tlie 
party Injured, ought not in true policy to intercept the stroke 
of justice- ** This," says an elegant writer ^, (who pleads 
with equal strength for the ceriaini^ as for the knit^ of 
punishment,) " may be an act of good-nature and humanity, 
** but it is contrary to the good of the public. For, although 
*"■ a private citizen may dispense widi satisfaction for his 
** private injury, he cannot remove tlie necessity of public 
" example. The right of punishing belongs not to any one 
" Individual In particular, but to the society in general, or the 
*' sovereign who represents that society ; and a man may 
" renounce his own portion of tliis right, but he cannot give 
" up that of otliers." 
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CHAPTER THE TWENTY-EIGHTH. 



OP THE BENEFIT OF CLERGY. 



^FTER trial and conviction, the judgment of the court 
regulariy follows unless suspended or arrested by some 
intervening circumstance; of which the principal is the benefit 
of clergy : a title of no small curiosity as well as use ; and 
concerning which I shall therefore enquire : I . Into its ori- 
ginal, and the various mutations which this privilege of clergy 
has sustained. 2. To what persons it is to be allowed at this* 
day. S. In what cases. 4. The consequences of allowing it;. 

I. Clergy, the jmvilegium clericalcy or in common speech',* 
the benefit of clergy y had its original from the pious regard paid 
by Christian princes to the church in its infant state ; and'thec'^ 
ill use which the popish ecclesiastics soon made, of that pi6us 
regard. The exemptions which they granted to the church,, 
were principally of two kinds ; 1. Exemption of places^ con- ^ 
secrated to religious duties, from criminal arrests, which was 
the foundation of sanctuaries : 2. Exemption of the personSs 
of clergymen from criminal process before the secular judge 
in a few particular cases, which was the true original and. 
meaning of the privilegium clericale. 

But the clergy increasing in wealth, power, honour, num- 
ber, and interest, began soon to set up for themselves : and 
that which they obtained by the favour of the civil govern- 
ment, they now claimed as their inherent right : and as a 
right of the highest nature, indefeasible, and jure divino \ 

*• The principal argument upon which << anointed, and do my prophets na 
they founded this exemption was that ** harm.*' (Keilw. 181.) 
text of Scripture ; ** Touch not mine . 

£ E 2 
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By their canons therefore* and constitutions, they endeavoured- 
at, and where they met wilh easy princesj obtained a vast 
extension of these exemptions j ns well in regard to the crim^J 
themselvesj of which the hst became quite univerBal**; as in 
regard to the persons exempted, among whom were at lengtli 
comprehended not only every little subi^ixlinate officer belong- 
ing to the church or clergy, but even many timt were totally 
laymen. 

In England, however, although the usurpations of the pof>e 
were very many and grievous, till Henry the eighth entirely 
exterminated his supremacy, yet a total exemption of the 
clerg}^ from secular jurisdiction could never be thoroughly 
efTected, though often endeavoured by the clergj^ ^ : and 
therefore, though Uie antient pmikgmm dericale was in some 
capital cases, yet it was not univefsaU^ alloweth And in 
those particular cases, the use was for the bishop or ordinary 
to demand his clerks to be remitted out of the king's courts, 
as soon as they were indicted : concerning the allowance of 
which demand there was for many years a great uncertainty ^ : 
till at lengdi it was finally settled in the reign of Henry the 
sixth, that the prisoner should first be arraigned ; and might 
either then claim his benefit of clergy, by way of dechnatory 
pl^; or, after conviction^ by way of arresting judgment* 
Tliis latter way is most usually practised, as it is more to the 
satisfaction of the court to have the crime previously ascer* 
tained by confession or the verdict of a jury : and also it is 
more advantageous to the prisoner himscH^ who may ^jossibly 
be acquitted, and so need not the benefit of his clergy at 
alL (1) 

Ohiginally the law was held, diat do man should lie 

admitted to the privilege of clergy but such as had the habi^ 

[ 367 ] ^^^^^ ^^ tomtiram clericalcm ", But in process of time a much 

wider and more comprehensive criterion was established: 

every one that could read (a niark of great leaining to those 



* 2 Hd, K C. 377. 



]a§9. See \%kL L |ag,f«. 



(l) See ante, p, 3:33. luCl)* 
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days of ignorance and her sister superstition) being accounted 
a clerk or ciericHs^ and allowed the benefit of clerkshipi tliuugh 
neither initinted in holy orders, nor trimmed with the cleri- 
cal tonsure. But when learning, by mean^ of the invention 
of printing, and other concuiTent causesj began to be more 
generally disseminated than formerly; and reading was no 
longer a competent proof of clerkship, or being in holy 
orders; it was found that as many laymen as divines were 
admitted to th^ priviiegj^ttm c^^rkaie ** and therefore by statute 
4 Hen. VII, c. 1 3p a distinction was once more drawn be- 
tween mere lay scholars, and clerks that were really in 
orders. And, though it was thoufrht reasonable still to miti- 
gate the severity of the law witli regard to the farmer, yet 
they were not put upon the same footing witli actual clergy; 
being subjected to a slight degree of punishment^ and not 
allowed to claim the clerical privilege more than once. Ac- 
cordingly the statute directs that no person once admitted 
to tlie benefit of clergj^j shall be admitted thereto a second 
time, unless he produces his orders ; and in order to distin- 
guish their persons, all laymen w ho are allowed this privilege 
shall be burnt with a hot iron in the brawn of the left thumb. 
Tliis distbction between learned laymen, and real clerks in 
orders^ was abolished for a time by the statutes 2SHen-VlIL 
c. L and SSiHemVIIL c.Sm but it is held^ to have been 
virtually restored by statute 1 Eld w, VI. c. 12. which statute 
also enacts, that lords of [mrliament and peers of the realm, 
having place and voice in parliamentj may have tJie benefit 
of their peerage, equivalent to tliat of clergy, for the first 
offence, (although they cannot read, and without being burnt 
in the hand,) for all offences then clergyable to commoners, 
and also for the crimes of house-breaking, highway-robbery, 
horse-stealingj and robbing of churches. (2) 

* Hob, 2m. 2 Ud, P. C 375. 

(2) The tenR peer incluck* petireases alfto. See the case of ducbew of 
KjDgiton, 1 1 St.Tr 262. 

Thi» u one of the vcrj few cases of privilege retained in the English 
!a^- ; and of all privileges, that of rrapunity in ihc commission of crime, is 
the most di^raccfiil to thoie who enj«y it, and the most odious to those 
who are debnrred from it. By this law a. peer may, af thbf day, rob ois 
the highway, steal horses once, break a house, or roh n church (frimei 
capital in a comiaoucr,) iind is liable to tio [icrsonal paaisiuwent what- 
ever. 

j: £ 3 
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After ibiii burning, the laily, and before it the real 
clergy, were discharf^ed from the sentence of the law in the 
king's conrt, and delivered over to the ordinary^ to be dealt 
with according to the ecclesiastical canons. Whereupon tlie i 
ordinary, not satisfied with die proofs adduced in the profane 
secular court, set himself foiiDally to work to make a purga^ 
tion of the offender by a new canonical trial ; although he j 
had been previously convicted by his country, or perhaps by 
his own confession ^ This trial was held before the bishop 
in person, or his deputy; and by a jury of twelve clerks ; and 
there, first, the party himself was required to make oath of 
his own innocence ; next, there was to be the oatli of twelve 
compurgators, who swore they believed he spoke the truth ; 
then, witnesses were to be examined upon oath, but on be- 1 
half of the prisoner only ; and lastly^ the jury were to bring 
in their verdict upon oathj which usually acquitted the pri- 
soner; otherwise, if a cleiic, he was degraded, or put to 
penance ^. A learned judge j in the beginning of the last cen- 
tuiy ^, remarks with much indignation the vast compticattoti 
of perjury and subornation of perjurj', in this solemn farce of 
a mock trial ; the witnesses, the conipurgators, and the jury, 
being all of tliem partakers in the guilt : the delinquent party 
also^ though convicted before on the clearest evidence, anc 
conscious of his own offence, yet was permitted and almost 
compelled to swear himself not guilty : nor was the goad 
bishop himself^ under whose countenance this scene of wicked- 
ness was daily transacted, by any means exempt from a share 
of it. And yet by this purgation the party was restored to 
his credit, his liberty, his lands, and his capacity of pur- 
chashig afresh, and was entirely made a new and an innocent 
man. 

This scandalous prostitution of oaths, and the forms ot 
justice, in the almost constant acquittal of felonious clerks by 
purgation, was the occasion, that, upon very heinous mid 
[ 369 ] notorious circumstances of guilt, the temporal courts wouhl 
not trust the ordinary with the trial of the offender^ but 
delivered over to him tiic cunvicled clerk^ ahque fimgatione 
Jhciefuia : in which situation tlie clerk convict eoitld not mak# 

< 3 r. Wavn. 147, Hob. £g?. 




ch.m 



WRONGS, 



369 



purgation; but was to continue in prison during life, and 
was incapable of acquiring any per§onal property, cr receiv- 
ing the profits of his lands, unless the king should please to 
pardon him. Both these courses were in some degree excep- 
tionable; the latter being perhaps too rigid, as the former 
was productive of the most abandoned perjury. As there- 
fore these mock trials took their rise from factious and popish 
tenetSj tending to exempt one part of the nation from the 
general municipal law^ it became high lime, when the reform- 
ation was thoroughly established^ to abolbh so vain and im- 
pious a ceremony, (3) 

Accordingly the statute of 18 Eliz* c.7* enacts, that, for 
the avoiding of such perjuries and abuses, after the offender 
has been allowed his clergy, he shall not be delivered to the 
ordinary, as formerly; but, upon such allowance and burn- 
ing in die hand, he shall forthwith be enlarged and delivered 
out of prison ; with provisoj that the judge may. If he thinks 
fit, continue the offender in gaol for any time not exceeding 
« year. And thus the law continued for above a century, 
unaltered, except only that the statute of 2lJac. I, c.6- 



(3) Mr, Btirriagton observes very trtJy, that we are not to jutlge of the 
propriety of the GeneGt of clergy, by the present state of the country ; and 
points out that while it wft* confined in its objects to actual priest s^ the m- 
eoDveniefice was far less than h commonly sapposetl* because such crimes 
only were within the benefit as a munificenily provided priesihoo[l had 
little temptation to commit. Lord Hobart , in a case which is full of leam^ 
jng and curious information on the subject, says, ** the benefit of clergy is a 
refuge provided by commou Imw in favour of learning to save the life of aa 
offender iterate in certain cases j (though I will not deny but that it took 
lis original by occasion of the canon law, auLl in favour of the church) 
and was ever ruled, not by any fixed canon law, but ordered and qnalifi^ 
by the king^« court, according: to conveniency. As the king's courts did 
extend it beyond the cahon law, so did they straiten it, and deny it in 
cases, and persons, and times where the canon hkw tlid grant it/* 

It h obvious, indeed, that by the forfeiture of goods which attended 
clergy, and the power of forbidding pufgation, the courts o« the one hand 
were able in almost every case, to impose a punishment adequate to the 
offence; and on the other to prevent that complication ofperjur^', and 
that mockery of justice, which the author so strongly complains of Barr, 
ObB,44.3. 4th ed, Seark \'^ Wif/mnis, ilob.SSfi. See also the answers of 
I tie judges to the lords, delivered by the chief baron on the subject of 
elergy, in the Duchess of King^on'i trial. 1 1 StvTn l2€o. 

E E i 
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allowed, that women convicted of simple larcinies tinder the 
value of ten t^hillings should (not properly hnve the benefii 
of clergyi for they were not called upon to reatl; but) be 
burned iu the hand, and whipped, stocked, or imprisoned for 
any time not exceeding a yean And a similar indulgence, 
by the statutes 3 & 4 W, & M. c. 9. and 4 & 5 W. & M- c.24, 
was exteiuled to women, ginlty of any clergyable felony what- 
soever; who were alloived once to claim the benefit of the 
siaititey in like manner as men might claim the benefit of cf^gy^ 
and to be discliarged upon being burned in tlie hand, and 
imprisoned for any time not exceeding a year. The punish- 
ment of burning iu the ^afid^ being found ineffectual, was 
[ 370 ] also changed by statute 10 & 11 W. IIL c*23. into burning in 
the most visible part of the left cheel^ nearest die nose : but 
such an indelible stigma being found by experience to render 
offenders desperate, tfiis provision was repealed, about seven 
years after weirds, by statute SAnn. c, 6., and till that period, 
all womeiij all peers of parltament and peereiises, and all male 
commoners who could read, were discharged in all clergyable 
felonies ; the males absolutely, if clerks in orders ; and other 
ooramonersi both male and female, upon branding; and peer^ 
and peeresses without branding, for the first offence ; yet all 
liable {excepiiug peers and peeresses), if the judge saw oc- 
casion, to imprisonment not exceeding a year. And those 
men who could not read. If under the degree of peerage, 
were hangeiL 

ArrJEnwARDS, indeed, it was considered, that education and 
learning were no extenuations of guilt, but quite the reverse ; 
and that, if the punishment of death far simple felony was too 
sevetef for tliose who had been liberally instructed^ it was d 
^fij/riioTiy too severe for the ignorant also. And then lore by 
the some statute 5 Ann- c*6, it was enacted, that tiie benefit 
of clergy should be granted to all those who were entitled to 
ask it, without requiring them to read by way of conditional 
merit* And experience having shewn that so ver)' universal 
a lenity was frequently ineonvenieni, and an encnuragement 
to commit the lower degrees of felony ; and that though capi- 
tal punishments were loo rigorous for these inferior offences, 
yet no punislTmenl at all (or next to none) was as much too 
gentle ; it was further enacted by the same statttte, that wlien 
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any person is convicted of any theft, or larciny, and burnt in 
the hand for the same according to the antient law, he shall 
also, at the discretion of the judj^ej be committed to the house 
of correction or public workhouse, to be there kept to hard 
labour, for any time not less than six mondis, and not ex* 
ceeding two years ; with a power of inflicting a double con- 
fine ra en t in case of tlie party's escape from the first And it 
was also enacted by the statute 4 Geo«I. ell. and 6 Oeo-L 
c. 23, that when any persons shall be convicted of any larciny, 
either grand or petit, or any felonious stealing or taking of [ 571 ] 
money or goods ajid chattels either fi*om tlie person or the 
house of any other, or in any other mannerj and who by the 
law shall be entitled to the benefit of clergj^, and liable only 
to the penalties of burning in the hand or whipping, the court 
in dieir discretion, instend of such burning in the hand or 
whipping, may direct such oflenders to be transported to 
America, (or by statute 19 Geo. IIL c.74» to any other parts 
beyond the seas) for seven years ; andj if they return or are 
seen at large in lliis kingdom within tJiat time, it shall be 
felony without benefit of clergy. And by the subsequent 
statutes 16 Geo. I L c*15- and S Geo, III- c, 15. many wise 
provisions are made for the more speedy and effectual exe- 
cution of the laws relating to transportation, and the con- 
viction of such as transgress them. But now, by the statute 
IDGeo. IIL c,74* aU offenders liable to transportation may 
in lieu thereof, at the discretion of the judges, be employed* 
if males, (except in the case of petty larciny,) in hard labour 
for the benefit of some public navigation (4-) ; or whether 



(4) The SQ,4. c.ft4. repeals the UG.H. c/15, and 8G.a< €«15. «» well 

as sevefHl othcf later statutes ^ so far as regards the prei^nt subject ; 
iti object is twofoM, to regtiliite whnt h cttlied, the punij»hment of the 
hulks, and that of tramportmion. The first of these was intfoducetl by 
the 15 G. 5. c. 43*, 11 lemporary act, when the disturbanees in the Am&' 
rican colotiici had interrupted the transportation of conTicta to that 
cotititry* The 19 G. 3* c,74. wat aUo tempontrj' a» fiir m regarded the 
hulks, and for many yeaf> confinement in ihcm bm ceased to he a puiu^ih- 
nicnt, which may be formjiily pronounced for any offence ; but male of- 
fenders under scnience of death, and reprieved during pleasure, or under 
sentence of tran§portntion, have been, and by the recent net still may be, 
•ent to them temponmly, or until transportation ; and it very commonly 
hilppeaa^ that those, who are sentenced lo transportation for seven yeorst 
only, pBB the whole of tht period in the hulkiip In 1813?, a report upon 

the 
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said act, for the several terms therein specified, but in no case 
exceeding seven years ; with a power of subsequent mitigation, 
and even of reward, in case of their good behaviour. But if 
they escape and are retaken, for the first time an addition of 
three yeai's is made to the term of their confinement ; and a 
second escape is felony without benefit of clergy. 

In forming the plan of these penitentiary houses, the prin- 
cipal objects have been, by sobriety, cleanliness, and medical 
assistance ; by a regular series of labour, by solitary confine- 
ment during the intervals of work, and by due religious 
instruction, to preserve and amend the health of the unhappy 
offenders, to inure them to habits of industry, to guard them 
from pernicious company, to accustom them to serious re- 
flection, and to teach them both the principles and practice 
of every Christian and moral dutj'. And if the whole of this 
plan be properly executed, and it's defects be timely supplied, 
there is reason to hope that such a reformation may be [ 372 ] 
effected in the lower classes of mankind, and such a gradual 
scale of punishment be aflixed to all gradations of guilt, as 
may in time supersede the necessity of capital punishment^ 
except for very atrocious crimes. (5) 

seal. In the interval, a convict whose term, of transportation has been 
thus shortened, remains, supposing his offence to have been capital, an at- 
tainted felon, with none of his rights or capacities restored to him; be- 
cause he has not served his time out, which of itself would have operated 
as a pardon; nor has he received a pardon under the great seal, which alone 
would be an effectual one for that purpose. JBuUock- v. Dodds^ 2 B. & A. 
258. 

(5) This act was drawn up by or under the direction of the author, with 
the advice and concurrence of Howard. It was not, however, till 1816, 
that a national penitentiary was built on a large scale at Millbank, which in 
the early part of 182J, contained nearly 900 prisoners. About that time a 
very alarming sickness made its appearance amongst them ; the prison was 
temporarily evacuated, and though now in a state to receive convicts, it 
may naturally be supposed that such an event was a material derangement 
and intefhiption to the plans there pursued for the reformation of of- 
fenders. Sufficient time has not yet elapsed to afford the system a &ir 
trial } but it may be fairly said, that so far as the present evidence of expe- 
rience goes, there is nothing to destroy the reasonable hopes of it's advo* 
cates. The acts which more particularly regulate the pehitentiary are the 
5CG.3. C. 63. and 59 G. 3. c. 136. 
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It is alio enacted by the same statute, 19Geo,IIL c,74.» 
that instead of burning in th^ hand, (which was sometimes 
too slighti and sonietimcs too dliigraceful a punishment) ^% 
court in all clergy alile felonies may impose a pecuniary fine ; 
or (except in the tyise of manshiughter) may oi'der the , 
offender to be once or oftener^ but not more than thrice, 
either publicly or privately whipped; such private whipping 
(to prevent collusion or abuse) to be inflicted in the prentice 
of tw^o witnesses, and in case of female offenders, in the pre- 
sence of females only- (6} Which fine or whipping shall have 
the same consequences as burning in the hand ; and the 
offender so fined or whipi^ed} shall be equally liable to a sub- 
sequent detainer or imprisonmentp 

In this state does the benefit of clergy at present stand ; 
very considerably differetU from its original institution; the 
wi^om of the English legislature having, in the course of a 
long and laborious process, extracted by a noble alchemy 
rich metlicines out of poisonous ingredients ; and converted, 
by gradual mutations, what was at first an unreasonable eX'- 
emption of particular popish ecclesiastic^ iuto a merciful 
mitigation of the general law, with respect to capital punish- 
mentp 

From the whole of this detail we may coUectt that however 
in times of ignorance and superstition, tliat moni^ter in true 
policy, may for a while subsist^ of a l>ody of men, residing in 
the bowels of n state, and 3^et independent of it's law^s ; yet, 
when learning and rational religion have a little enlight- 
ened men's minds, society can no longer endure an ab- 
surdity so gross, as must destroy it's very fundamentals. For, 
by the original contract of government, the price of protec- 
tion by the united force of individuals Is that c^ obedience to 
[ 373 ] the united will of tlic community. This united will is de- 



(6) The J7G,f - c, 75. abK^liihad tht pumihinent vf pMicfy whippbg 
fSneiBle»j and the 1 G.4. t. ^7* repeeted ihoi set, tod «f»«ctctl, liiat femaJe 
offentlcnt ihould not wlkr the punishflicnt either of public or privatt 
whipping. 
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clared in the laws of the knd : and that united force is 
exerted in tlieir due and universal execution, 

IL I Asr next to inquire, to what persons the benefit of 
clergy ts to be allowed at this; day ; and diis must be chiefly 
collected hxmi what has been observed in the preceding 
article. Forj upon the whole, we may pronounce* that all 
clerks in orders are, without any branding, and of course 
without any transportation, fine^ or whipping, (for those are 
only substituted in lieu of the other,) to be admitted to this 
privilege, and immediately discharged ; and this as often as 
tliey offend \ (7) Again, all lords of parliament and peers 
of the realm having place and voice in parliament, by the 
statute 1 Edwp VI. c, 1 2^ (which is likewise held to extend 
to peemsses ^) shall be discharged in all clergyable and other 
felonies provided for by the act, without any burning in tlie 
hand or imprisonment, or other punishment substituted in it's 
stead, in the same manner as real clerks convict : but this Is 
only for the first offence. Lastly, all the commons of the 
realm, not in orders, whether male or female, shall for die 
first offence be discharged of the capital punushment of 
felonies within the benefit of clerg}', upon being burnt in the 
hand, whipped, or fined, or siiffeiing a discretionary impri- 
Gonment in the common gaol, the house of correction, one of 
the penitentiary houses, or in the places of labour for the 
benefit of some navigation ; or in case of larciny, upon being 
transported for seven years, if the court shall thuik proper. {8} 

* S Hoi. F.€* S75i ^ Duchess orKiDgstQci^ii^sie inp«r- 

1l«n«i3t, S^ Apr, 1776. 



(7) By virtue of this privilege, which it cannot be desirable for the 
tl&e^ to retain, they hare a totat iQioiunity from all corporal puaishmenCp 
for ftay felony &om which elergy was not taken away by the 1 E^6. c. IS^ 
nor has been by any later statute, e?£cept petty larciny, in which, m no 
clergy was ever dematiclable or necessary, the crime not being capital, there 
ifl no distill ctiots between their responsibility and that of laymen. Thus in 
the highest and lowett offences they are punishable as otlier men | in the 
large class of offences between the two (subj&ct to the exception abo!re 
mentioned) they are privileged : a state of things not to be vefy well ju»* 
tided in re^on, and to be icboimte^i for on^ by the histodcat deduction 
©f the law in the leatt* 

(a) if a layman Hating once received the betieit of clergy, pleads or 
prayj the benefit of it a second tiine, the tf^mn tamt tounlfir-ptead, 

ihewjng 
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It hath been said^ that Jews^ and otlier infidels and heretics, 
were not capable of tlie benefit of clergy, till after the statute 
5 Ann, c* 6i as being under a legal incfljmcity for orders ^ But 
I much question whether this was ever ruled for law, since 
the re-introduction of the Jew^ into England, in the time o( 
Oliver CromweH. For, if that were the cose, the Jews ara 
[ S74 ] stjil in the same predicament, which every day's experience 
will contradict ; the statute of queen Anne having ceriaady 
made no alteration in this respect; it only dispensing with the 
necessity of reading in those persons, who, in case they could 
read, were before the act entitled to the benefit of their 
clergy. 



III. The third point to be considered B, for what erimts 
the privilegium claicale^ or benefit of clergy, is to be allowed* 
And, it is to be observed, that neither in high treason nor tn. 
petit larciuy, nor in any mere inisdemesnors^ it was indulged 
at this common law ; and therefore we may lay it down for a 
rule that it was allowable only in petit treason and capital 
felonies; which for the most part became legally entided to 
this indulgence by the statute dc clero^ 25 Ed w, II L st*3» c*4., 
which provides that clerks convict for treasons or telonies, 
toucliing odier persons than the king himself or his royal 
majesty, shall have the privilege of holy church. But yet it 
was not allowable in all felonies whatsoever: for in some it 
was denied even by the common law> viz, imidiuth inamm^ or 
lying in wait for one on the highway ; d^mpiduiio agrorrnn^ 
or destroying and ravaging u country ""j and combmtio domo^ 
runii or arson, that is^ the burning of houses " : all which are 
a kind of hostile acts, and in some degree border u[>on trea- 
son. And farther, all diese identical crimes, together with 
jietit treason, and very many other acts of felony^ ai-e ousted 
of clergy by particular acts of parliament j which have in ge- 
neral been mentioned under the particular offences to which 



c- 33* §5, Fon.306, 



2 Hawk. P,a 



■ SH1I.RC333, 
' 2 Hal. P. C. 34e, 



thewing the j>nBoiier*s identity, the fonuer indictment, and the former al- 
lowance ; tt> tfits the (jrisoner replies, and the fJierif return* a jury ia- 
f tanter, who nre tiabie to challenge, aad who try the issue joined beiweea 
them, Scott^iiawj, iLeaeliX*C40K 
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they belongj and therefore need not be here recapitulated* 

Upon all which statutes for excluding clergy I shall only ob- 
serve, that tli^y are nothing else but the restoring of the law, 
to the same rigor of capital punishment in tlie first offence, 
tliat it exerted, before the prhilegium ckrkak was et all in- 
dulged ; and which it still exerts upon a second offence in 
almost all khids of felonies, unless committed by clerks actu- 
ally in orders. But so tender is the law* of inflicting capital 
punishment in the first instance for any inferior felony, tlmt 
notwithstanding by the marine law, as declared in statute 
28 Hen* VII L c. 15* the benefit of clergy is not allowed in any 
case whatsoever: yet, when offences are committed within the C 3'7S* ] 
admiralty jurisdiction, which would be clergyable if committed 
by land, the constant course is to acquit and discharge tlie 
prisoner*', (9) And, to conclude tliis Iiead of inquiry, we may 
observe the following rules : L That in all felonies, whether 
new created or by common law, clergy is now allowable, 
unless taken away by express words of an act of parHament >*- 
2. That, where clergy is taken away from the principal, it is 
not of course taken aw^ay from the accessory, unless lie be also 
particularly included in the words of the statute \ 3, That 
when the benefit of clergy is taken away from the offtitce, {as 
in case of murder, buggery, robbery, rape, and burglary,} 
a principal in the second degree heing present, aiding and 
abetting the crime, is as w*ell excluded from his clergj^ as he 
that is principal in the first degree : but, 4. That, where it 
is only taken aw^ay Irom the persom commuting the offence, (as 
in the case of stabbing, or committing hirciny in a dwelling- 
house (10), or privately fi-oni the person,) his aiders and 
abettors are not excluded; through the tenderness of the 



^ Moor, T5ffp Fott.S8S. 
P S Hal. P.CaaO. 



^ 2 H«frk, ¥,C* c*33. § ^, 



[9) By the 33 G, 5. c»37. ihis defect ia the law b lupplieU; it enacts, 
that all offences coDomitted on the hrgh seas siiaU be conadered respec- 
tively of the same nature, and liable to the same punbhments, m if cam- 
tnitted on shore; and the act particularly specifies, that persons tried for 
murder or manslaughter at sea, and found guilty of maoalaughter, shall be 
entitled to clergy. This last provision waa needletsiy re^nacted only four 
years after by the ^3G. 3. c/ll 5. s, 6,; a strong instance, if any were 
needed, of the mconrenient bulk and coafauon of our itatnte book. 

(10) Se^ante^p.240. 
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Uw) which bath determined that such statutes shall be taken 
literally ^. 

IV^ Lastly, we wee to inquire what tlie consequences are 
to the party, o( allowing him this benefit of clergy* 1 speak 
not of the brandings fine^ whipping, imprLsoninentf or Crans'- 
l>ortation; wlijch are rather concomitant coudilionsj than 
consequences of receiving this indulgence. The consequences 
are such as aFact his present interest, and future credit and 
ca|ncity ; as having been once a felon, but now purged from 
that guilt by the privilege of clergj^j which operates as a kind 
of statute pardon. 

Ann, we may obsen^e, 1. Tliat by this conviction he ibr- 
feits all his goods to tlie king ; which being once vested in 
the crown, shall not afterwards be restored to tlie offender *, 
[ 374* ] 2- That, after conviction, and till he receives the judgment 
of the laW| by branding, or some of it's sulMlttttes, or else is 
pardoned by the king, he is to all nUents and purposes a felon, 
and subject to all the disabilities and other incidents of a 
feloii^ 3. That aftei* burning, or it's substitute^ or pardon, 
he m dbcharged for ever of that, and all other felonies before 
committed, within the benefit of clergy; but not of felonies 
from which such benefit is excluded; and thk by s^toies 
8 Elis&. c,^* and 18 Eliz. c*7. *< That by the burning or it*« 
substitute^ or the pardon of it, he is restored to all capacities 
and credits, and the possession of his lands, as if he had ne- 
ver been convicted "- 5. That what is said with regard to 
tlie advantages of commoners and laymen, subsequent to tlie 
burning in the hand, is equally applicable to all peers and 
clergj-mcn, although never branded at all, or subjected to 
other punishment in it's stead. For tliey have the same pri- 
vileges, without any burning, or any substitute for it, which 
others are endtled to after it*. 

« 9 Hfll.PX. 38&. S Rep. 110, 
* £H*l. P*C-389, 390* 
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CHAPTER THE TWENTY-NINTH* 

OF JUDGMENT and it's CONSE- 
QUENCEa 



\\f E are now to consider the next stage of criminal prose- 
cution, after trial and conviction am past^ in such 
crimes and misdeinesnorsj as are either too high or too low 
to be included within the benefit of clergy : which is that of 
jtidgmenL For when, upon a capital charge, the jury have 
brought in their verdict guilty, in the presence of the pri- 
soner ; he is either immediately^ or at a convenient time Fsoon 
after, asked by tlie court, if he has any thing to offer why 
Judgment should not be awarded against him. Aiul in case 
the defendant be found guilty of a mlsdemesnor, (the trial of 
wliieh may, and does usually, happen in his absence, after he 
has once appeared,) a capias is awarded and issued, to bring 
him in to receive his judgment ; and, if he absconds, he may 
be prosecuted even to outlawry. But whenever he appears 
in person, upon either a capital or inferior convictioiiy he may 
at this period, as well as at his arraignment, offer any excep* 
tions lo the indictment, in arrest or stay of judgment ; as for 
want of sufficient certainty in setting forth either the {>ersGn, 
the time, the place, or the offence. And, if the objections be 
valid, the whole proceedings shall be set aside ; but the party 
may be indicted again'- And we may take notice, 1- That 
none of the statutes of jeofails ^, for amendment of errors, 
extend to indictments or proceedings in criminal cases ; and 
therefore a defective indictment is not aided by a vei'dict, as 
defective pleadings in civil cases are. (1) 2. That, in favour 



* 4 Rep,45. 
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(i) Th 15 sentence i& taken from ur Mutthew Hale, but the reaioain^ 
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of life, great strictness has at all times been observed, in 
r 5*76 1 fi^'^>T point of an indictment. Sir Matthew Hale indeed 
complains, " that this strictness is grown to be a blemisli and 
** inconvenience in the law, and the administration thereof: 
" for that more offenders escape by the over-easy ear giveu 
" to exceptions in indictments, tlian by their own innocence'^/' 
And yet no man was more tender of life than this tridy excel* 
lent judge. 

A FJiRDOK also, as has been before sard, may be pleaded 
in arrest of judgment, and it has the same advantage when 
pleaded here, as when pleaded upon arraignment; viz, the 
saving the attainder, and of course the corruption of blood : 
which nothing can restore but parhament, when a pardon is 
not pleaded till after sentence* And certainly, upon all ac- 
counts, wlien a man hath obtained a pardon, he is in the right 
to plead it as soon as possible. 

Praying the benefit of clergy may also be ranked amoii^ 
the motions in arrest of judgment : of which we spoke largely 
in the preceding chapter* 

If all these resources fail, the court must pronounce that 
judgment, which the law hath annexed to the crime, and 
which hath been constantly mentioned, together with the 
crime itself, in some or other of the former chapters. Of these 
some are capital, which extend to the life of the offender, 
and consist generally in being hanged by the neck till dead ; 
though in very atrocious crimes other circumstances of terror, 
pain^ or disgrace, are superadded ; as, in tre^isons of all kiads, 
being drawn or dragged to the place of execution ; in hi|fh 
treason affecting the king*s person or government, emboweU 
ling alive ('2), beheading, and quartering | and in murder, a 



leemji defective, for where the verdict in civil oxides eiire» 4^ket^ it b by « 
common-bw intendmcut, without reference to the &tattitef. See VoL 111, 
1>. 594. n. C'l). The position, however, i^ ime, and the reaKJii for if^ in rases 
where the verdkt would have aided the defect ax comiaom Uwj nmy be 
found in the foUowmg ^mttttice of the text. 
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ptiblic! dissection. And, in case of any trcasoii commiftetl by 
a female* the judgment is ta be burned alive. But the hu- 
manity of the English nation hus authorized^ by a tacit con^ient, 
an ahnost general mitigation of sueh parts of these judgments, 
as savour of torture or cruelty : a sledge or hurdle Iteing 
usually allowed to sucli traitors as are condemned to be drawn ; [ 377 ] 
and there being very fc-w instances (mid those accidental or bv 
negligence) of any person's Ijeing embo welled or bunied, till 
previously deprivetl of sensation by strangling* 8t>me punish- 
ments consist in exile or banishment, by abjuration of the 
realm, or transportation : otiiers in loss of liberty, by per- 
|>etual or temporary imprisonment* Some extend to confis- 
cation, by forfeiture of lands, or moveables^ or both, or of th*^ 
profits of lands for lite : others induce a disabilityt of holding 
oflRces or employments, being heirs, executors, and the like- 
Some, thougli rarely, occasion a mutilation or dismembering* 
by cutting off die hand or ears ; others fix a lasting stigma 
on the offender, by slitting the nostrils, or branding in rhe 
hantl or cheek* Some are merely pecuniary, by stated or 
discretionary fines:* and, lastly, there are others, tliat consist 
principally in their ignominy, though most of them are mixed 
witli some degree of corporal pain; and these are inflicted 
cliiefiy for such crimes, as eitlier arise from indigence, or 
render even opulence disgracefuL 8uch as whipping, liard 
labour in the house of correction or otherwist!, the pilliiryi 
the stocks, and the ducking-stooL (3) 



(3) With resp«ct to tlie ulferatioi] of some, anil the abolition of other 
imtushinents, si^e the notes atilCt at pp, BS. 12 J. In spite of the ntimeraus 
repeals of scntutes iiiflictin» capital pimisihmL'nt^, so many cases stiU nccur, 
in whicli it would be necesiiary to pronounce tlie sentence of deadi, without 
any iiitention of putting it in execution, tbat the 4 Geo, 4. cJS. has ein- 
poweretJ the court in all siicli cases, simj)!) to record the judgment of 
death without fonnaUy pronouncing it. This hat* ceruiinly tlik ht:neficial 
etfectj that the f^entence being now only pronounced where it is intended 
to carry it into effect, h heard but seldom, at Icait in the country, and 
always produces the natural and proper impression. But the ineusure, 
perhaps would have been niore perfect, iF die court bad been allowed at 
onec to deciare the punishment, which tlie conFict was to suffer ; it would 
hnve served to connect the ideas of gnilt and punishment mo re closely In 
the minds of the auiliencc, IT they ^bo had witnetied the trial had iinine- 
diatdy beard al^o the natural conclusion of h. 

The diminutioD of the frequency of capital puaishmenU Ea quite consiftent 
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Disgusting as this catalogue may seem, it will afibrd 
pleasure to aii English reader, aod do honour to the EngUsh 
law, to cotupare it wltli that shocking apparatus of death and 
torment, to be met with in the criminal codes of alnjost every 
other nut ion in Europe* And It is moreover one of the glories 
of onr English law, that the species, though not alwajs the 
quantity or degree, of punishment is ascertained for every 
olfence ; and that it i^ not lefl in the breast of auiy judge, nor 
even of a juf}V to alter that judgment^ which the law has 
beforehand ordained, for every subject alike, without respect 
of persons. For, if judgments were to be the prirate opinions 
of the judge, men would then be slaves to thdr magisirates i 
and would live in society, without knowing exactly tlie con- 
diuons and obligations which it lays them under* And 
l)esides, as this prevents oppression on the one Jiand, so on 
] the other it stifles a] I hopes of impunity or mitiga tJon ; with 
wliich an oflemler might flatter himselt^ if his puiiishnieut 
dependetl on the humour or discretion of the coyrL Whereas, 
where an established pen^Uy is annexed to crimes, tlie eri- 
minal may read their certain consequence in that law, whidi 
DUglit to be the unvaried rule, as it h tlie Inflexible judge, of 
his actions. 

The discretionary fines and discretionary lei^h of im- 
prisonment, which our courts are enabled to imfwse, may seeni 
an exception to diis rule. But the general nature of the 
punishment, viz. by fine or imprisonment» is, in these cases, 
fixetl and delcmiinate : though the duration and quantity of 
each must li^equenUy vary, from the aggravations or othertrise 
of the oflence, the quality and condition of tlic parties aiicj 
from immmerable other circumstances* ITie qtmnhim^ in 
particulaTt of [lecuniari' fines neither can, nor ought to be, 
Qiaertamed by an invariable law. The value of money itself 



I 




with, indeed mubi oiben oectt^on^ an increased feventjr in the 
tion of other punldunenu;, and idme increue h«s been dumglit 
teoardlilgl) by tbc S^Geo.3. c. tes. it U enacted, that ta all tmm of 
vkllon §ot anj ckr^}'able felony^ grand or petit larcesy, tbe cotirt aaj 
«iiteAoe to ImpriKimnent^ nith hard laUmr, ciihef alofie, or la addilioa m 
tfij Ot|ier piiiliihni€tit» already aUached to such o8eiice» recpertmlf. Asd 
tlie 3 Geo. 4. e* 1 14., foUowti^ ti|i the Mine prindple, cxtcnda the act I9 a 
greai many enumeTnted ca«e» oT aggravated 
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changes from a thousand causes ; and, at all events^ wlmt i» 
ruin to one man's fortune, may be matter of indifference to 
another's. Tlins the law of the twelve tables at Koine fined 
every person, that struck anotherj five*and-twenty defiant : 
this, in the more opulent days of the empire, grew to be a 
punishment of so little eonsklcration, that Aulus Gellius tells 
a story of one Lucius Neratius, who made it bis diversion to 
give a blow to whomsoever he pleased » and then tender them 
the legal forfeiture, Om' statute law has not therefore often 
ascertained the quantity of lines, nor the common law ever; 
it directing such an offence to be punished by fine in general, 
witliout specilying the certain sum ; which is fully sufficient, 
when we consider^ that however unliniited the power of the 
court may seem, it is far from being wholly arbitrary ; but it's 
discretion is regulated by law. For the bill of rights ^ has 
particularly declared^ that excessive fines ought not to be im- 
posedj nor cruel and unusual punishmenis inflicted : (which 
had a retrospect to some unprecedented proceedings in the 
court of king's bench, in the reign of king James the second ;) 
and the same statute farther declares, that all gratits and 
promises of fines and forfeitures of particular persons before 
conviction, are illegal and void. Now the bill of rights was 
only declaratory of the old constitutional law: and accord- 
ingly we find it expressly holden^ long before % that all such 
previous grants are void; since thereby many times undue 
meansj and more violent prosecution, would be used for 
private lucre^ than the quiet and just proceeding of law woultl 
permit 



[ 379 J 



The reasonableness of fines in criminal cases has also been 
usually regulated by the determination of nmgfia charta^ c, 14- 
concerning amercements for misbehaviour by tlie suitors in 
matters of civil right. ** Liber h&mo non amcrcieiur pro parvo- 

" delicto^ nisi secundum modum ipsim defktii etpro mugfio deiicfo^ 
" seaimlum magnitudinem delicti ; salvo cojitenemrnio sao ; et 
'* mercator eodem modo^ mlva metxandisa sua; ei vilUtntis eodem 
'' modo amerdetur^ salvo wainagio sua" A rule that obtained 
even in Henry the second's lime^, and means only, that no 
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jimii sjhall have a larger anierceini^m imposieJ upun him, tliaii 
\m circumstances or jiersonal estate w ill bear: saving to ibe 
landhokler liis conteiiement, or land ; to the trader his mer- 
chandize ; and to the coiintrynian his wainagf, or team and 
i[istruments of husbandry. In order to astertain which* tbe 
grc^it cliarter also directs, that the anierceTnent, which h always 
inHicted in general terms {** sil in misericot'dffi^*)^ shall be set, 
jtofmtury or reduced to a certainty, by the oath of good aiiil 
lawful men of the neighbourhood. Which method* of liqui*'i 
dating the amercement to a precise sum, was usually performeiJ 
in the su}>erior courts by the assessment or affeerttienl of the 
coronerj a sworn officer chosen by the neighbourhtKKl, under i 
llje equity of the statute Westm- 1, c- IS.; and then tJie judgi^'^ 
estreated them into die exchequer^* But in the court leet 
and court baroii it is still performed by qffeerori^^ or suitors < 
sworn to affhej'Cj that isj tax and moderate the^rffr/W amerce* 
raent according to tlie particular circumstances of the ofieiice 
Q 380 ] and the offender K Amercements imposed by the superior 
courts on their own officers and ministers were affeered by the 
judges tliemselves \ but when a peculiar mulct wu^ iufticted 
by them on a stranger (not being party to any suit) it 
then denominated a^ne^; and the antient practice was^ wheil'-^ 
any such hmt was imposed^ to inquire by a jury ** ^pmniftm 
** iuik regi dare vaieai pm^ annum^ saha msteniaiione ma^ ei 
** Maoris, ei Uberfmim mortijnK*^ And since the disuse of such 
inquest, it is never usual to assess a larger fijie tlian a man is 
able to pay, without touching the implements of his liveldiocHl; 
but to inflict corporal punishment, or a limited imprisonment^ 
instead of such fine as might amount to imprisonment for life. 
And this is the reason why fines in die Idiig*s court are 
frequendy denominated nmsoms, because the penalty must 
otherwise fall upon a man's person, unless it Im redeemed or 
ransomed by a pecuniary fine"': aecording to an antient^ 
maxim, qui fwn habet m crmmna hmt in corpora Yet, where 
any statute speaks both of fine and ransom, it is holdeii 
tlie ransom ^hall be treble to the fine at least^ 
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When sentence of dejithj tlie most terrible and highest 
judgment in the laws of England, Is pronounced, the imme- 
diate inseparable consequence from the common law is 
attainder. For when it is now clear beyond all dispute, that 
the crimhial is no longer fit to live iiix)n the earth, but is to 
be exterminated as a monster and a bane to human society, 
the law sets a note of infamy upon him, puts him out of it's 
protect ion J and takes no fort her care of liim than barely to see 
him executed- He is then called attaint, attincfus^ stained or 
blackened. He is no longer of any credit or reputation ; he 
Cimnot be a witness in any court : neither is he capable of 
perlbrming the fnnctions of another man ■ for, by an antici- 
pation of his punishment, he is already dead in law""- This 
is 3,fier jtidgmetU : for tiiere is great difference between a man 
eofwieted and attainted / tliough they are frequently through 
inaccuracy confounded together* After conviction only a 
man is liable to none of these disabilities ; for there is still in 
contemplation of law a poasibility of his mnocence* Some- 
thing maybe offered in arrest of judgment: the indictment 
may be erraneousj which will render his guilt uncertain, and 
thereupon the present conviction may be quashed: he may 
obtain a pardon, or he jd lowed the benefit of clergy; both 
which sup^K>se some latent sjiark;? of merit, which plead in 
extenuation of his fault. But when judgment is once pro- 
nounced, both law and fact conspire to prov^ him completely 
guilty; and tliere is not the remotest possibility lefl of any 
thing to be said in his favour. Upon judgment llierefore of 
death, and not before, the attainder of a criminal commences : 
or upon such circumstances as are equivalent to judgment of 
deadi; as judgment of outlawry on a capital crime, pro- 
nounced lor absconding or fieeing from justice, which tacitly 
confesses the guilt. And therefore either upon judgment of 
outlawry, or of death, for treason or felony, a nian shall be 
said to be attainted* 



[ sai J 



The consecjuences of attainder ate lurfeiture and corruji- 
tioH of blood. 



L FoEFEiTUEE IS twofold ; of real and personal estates. 
First, as to real estates : by attainder in high treason" a man 

*" Sliist. 313* ^ Ca Liu. 392, 3Tp^tl9. I HaI.P*C, 
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forfeits to thu king all his lands and tenements of inbcrttaiice^ 
whether fee-siii)plc or fee^tail, and all his rights of entry on 
lands and tenements which he had at the time of the offet>ce 
committed, or at any time afterwards, to be for ever vested in 
the crown ; and also the profits of all hinds and tenements^ 
which he had in his own right for life or years, so long as 
such interest shall subsist. This forfeiture relates backwards 
to the lime of the treason committed : so as to avoid all inter- 
mediate sales and incumbrances , but not those before tJie 
fact : and tlierefore a wife's jointure is not forfeitable for llie 
treason of her husband ; because setded upon her previous to 
S82 ] the treason committetl* But her dower is forfeited by the 
express provision of statute 5Sl6 Edw< VL ell. And yet tiie 
husband shail be tenant by the curtesy of the wife's lancis^ if 
the wife be attainted of treason "*(*): for that is not pruhibitecl 
by the statute. But, though after attainder the forfeiture 
relates back to the time of the treason comuutted, yet it does 
not take eftect unless au attainder be had, of whkli it is one 
of the fruits ; and therefore if a traitor dies liefore judgmeat 
pronounced, or is killed in open rebellion, or is hanged by 
martial law, it works no forfeiture of his lands : for he never 
was atuiintcd of treason \ But if the chief justice of the km^s^ 
bench {the supreme coroner of all England) in person, upon 
the view of the body of one killetl in open rebellion, records 
it and returns the record into his own court, both lands aodk^ 
goods shall be forfeited ''- 



The natural justice of forfeiture or confiscation of propertyi»| 
for treajifon ', is founded on tliis consideration : that he who^ 
bath thus violated the fundamental principles of government* 
and broken his part uf the original contract between king and 
{>eople5 hath abandonetl his connections with society : aiid 



« 1 Hal EC 360, 



' 4 Rvp. 57, 
• See Vol. T. ; 



{4} That IB, if the trcafion were cooimittcd qfier the istue borti- I Hilr, 
F.C.3S9. But Jin the woman h incapable of hnving hmw inheritable after 
the trtniBoo ronmiiited, the attaintler ri-btiii^ hackiAQ]-J« to the tiiiie of | 
the art iUmr, the hu&bantl cannot, aller that time, perfomn the caniHtien 
which alon« «atitle> him in any e«se to be letiant by emirteiy. S»e 
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hath no longer any rigbt to those a^vantnges^ which before 
belonged to him purely as a member of the community ; 
among whicli social advantages, the right of transferring or 
transmitting property to others is one of the chief. Such for- 
teitures moreover, whereby his posterity nnist suffer as well as 
111 m self, will help to restrain a man, not only by the sense of 
his duty, and dreiul of personal punishment, but also by his 
passions and natural affections ; and will interest every de- , 
pendent and relation he has, to keep him irom offending: 
according to that beautiful sentin>ent of Cicero % ** ncc ihto 
" mejiigii qtmm sit aca'btmi^ pareniupi scdaa fiiiQi^um poenis 
" iui i sed hoc praeclare legibm comparatum est^ td car it as liinf- 
** rorum amicimes pareiites reipublicac redderefJ* And therefore 
Aulus Cascellius, a Roman lawyer in the time of the trium- 
virate, used to boast that he had two reasons for despising 
the power of the tyrants * his old age and his want of children : [ 3S3 ] 
for children are pledges to the prince of the fatlier's obedi- 
ence'. Yet many nations have thought, that this posthumous 
pmiii^hment savours of hardship to the innocent j especially 
fur crimes that do not strike at the very root and foundation ^ 
of society, as treason against the government expressly does. 
And therefore, though confiscations were very frequent in the 
times of the earlier emperors, yet ArcatUus and Honorius in 
every other instance but that of treason thought it more just, 
*' ibi esse jyoenam, td^i et noxa est ;" and ordered that ^^peccaia 
*' suos ieneant auciorcSy nee idtaim prt^^ediaiur metm^ qimm 
** reperiaiitr delictum^ .'^* and Justinian also made a law to 
restrain the punishment of relations % which directs the for- 
feiture to go, except in the case of crinicn nmjcstatis^ to the 
next of kin to tJie delinquent. On the other hand the Mace- 
donian laws extended even the capital punishment of treason, 
not only to the children, but to all the relations of the delin- 
quent " ; and of course their estates must be also forfeited, as 
no man was left to inherit tliem. And in Germany, by the 
famous golden buUe*, (copied almost verbatim from Justiniim's 
code^) ttie lives of tlie sons of such as conspire to kill an 
elector are spared, as it Is expressed, by tlie emperor's pur- 
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tictdar IxnaUtp But ihey are deprived of all tlidr eftects and 
rights of succession^ and are rendered incapable of any honour ^ 
ecclesiastical or civil : ** to the end that, being always pc»ot 
** and necessitous, they may for ever lie acconipanie^l by thej 
** infamy of their father: may languish in continual indigence j' 
** and mny find (say?; this merciless edict) their punishment in 
" Hving, and their relief in dying " 

With us in Erigknd, forfeiture of lands and tenements to 
the crown ibr treason is by no means derived from the feoHal 
jKJiicyj (as has been already observed* J but was antecedent 
to the establishment of that system in this island ; bemg 
r 384 ] transmitted ftoni our Saxon ancentors*, and forming a part 
of the antient Scandinavian constitution ^, But in certaiJl 
treasons relating to the coin^ (which, as we formerly observe^ * 
i^eem rather a species of the aimai Jhlsi^ than the cnmeti iaesae ' 
majestaiis^) it is provided by some of the modem stjitules^ 
which constitute tlie offence, that it shall work no forfeiture 
of landsj save only for the life of the oflTender ; and by alU that 
it shall not deprive tlie wite of her dower*'. And, in order to 
abolish such hereditary punishment entirely, it was enacted 
by statute 7 Ann. c*21* that, after the decease of the Jate pre- 
tender, no attainder for treason should extend to the disin- 
heriting of any heir, nor to the prejudice of any person other 
than the traitor himself. By which, the law of forfeitures for 
high treason would by this time have been at an end, had 
not a 5ubsec[uent statute intenened to give them a longer 
duration. The history of this matter h somewhat singular 
and worthy observation. At the time of the unionj the crime 
of treason in Scotland was, by tlie Scats law, in many respects 
different from that of treason in England ; and piirtiC!iJ»r!y in 
it*s consequence of forieitures of entiiiled estates, which was 
more peculiarly English ; yet it seemed necessary, that n 
crime so nearly affecting government should, both in it's 
essence and consecjuences, l>e put ujxin the same footing in 
both parts of the united kingdoms. In new-modelling tliese 
laws, the Scotch nation and the English house of commons 
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struggled hardj partly to maintain, and partly to acquire^ a 
total iniiii unity from forfeitiu e and corruption of blotjcl ; which 
the house of lords m firmly resisted. At length a compromise 
was agreed to, which is established by this statute, vi::, that 
the same crimes, and no otJier, should be treasoii in Scotland 
that are so in England ; and thai the Engiish forfeitures and 
corruption of blood should lake place in Scotland till the 
death of tlie then pretender ; and then cease throughout tlie 
whole of Great Britain^: the lords artfully proposing this 
temporary claust^, in hopes (it is said^) that the prudence of [ 335 1 
succeeding parliaments would make it pei'petuaU* This has 
partly been done by tlie statute 17 Geo. 1 1, c, 39, (made in 
tJie year [>receding the late rebellion), the operaiion of these 
indemni tying clauses being thereby still farther suspended, till 
the death of the sons of the pretender \ (5) 



In petit tieason and felony, the oSender also forfeits all 
his chattel interests absolutely, and the profits of all estates 
of freehold during life ; mid, after his deaths all his lands 
and tenements iji fee simple (but not those in tail) to the 
crown, for a very short period of time : for the king shall 
have them for a year and a day, and may commit therein 
what waste he pleases ; which is called die king's ^t«r, tlm/, 
and xvasie '* Formerly the king had only a liberty of com- 
tnittmg waste on the lands of felons^ by pulling down their 
houses, extiqiating their gardens, ploughing theur meadows, 
and cutting down their woodiJ, And a punishment of a 
similar spirit appears to have obtained in the oriental coun- 
tries from tlie decrees of Nebuchadnezzar and Cyrus in the 
books of Daniel '^ and Ezra^; which, besides the pain of 
death inflicted on the delinquents there sixjcified, ordain, 
" that their houses shall be made a dunghill-*' But this 



« BumeCs Hist. A. D. 1709. 

' ConsldermtiQiia on tbe law of far* 
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(5) The 39060,5. C.95. r^peal^ entirely thU provifioa of the statute of 
AtiiiL^ Ik) that ihc I»w t^f forft^ttura la high trcasoa aow iitand^ hm bcfuire 
tlie pasfciiig af that mcU 
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tending greatly ta the prejudice of the public, it was agreed^ 
in the reign of Henry the first, in this kingdom, that the 
king should have the proAts of the land for one year and a 
day, in lieu of the destruction he was otherwise at liberty to 
commit™: and therefore magna carta ^ provides, that the 
. king shall only hold such lands for a year and a day, atid 
then restore them to the lord of the fee^ without any men- 
tion made of waste. But the statute 17 Edw,lL de jJtaero^ 
gativa regis seems to suppose, that the king shall have his 
[ 386 ] year, day, and waste ; and not the year and day instead of 
waste* Which sir Edward Coke (and the author of the 
mirror^ before him) very justly look upon as an encroachment, 
though a very antient one, of tlie royal prerogative *, This 
year, day, and waste, are now usually compounded for ; but 
otherwise they regularly belong to the crown ; and, after 
their expiration, the land would naturally have descended to 
the heir, (as in gavelkind tenure it still does,) did not it*s 
feodal quality intercept such descent^ and give it by way of 
escheat to the lord. These forfeitures for felony do alao arise 
only upon attainder ; and therefore a Jelo de se forfeits no 
lands of inhmtance or freehold, for he never is attainted as 
a felon ^- They likewise relate back to the time of the offence 
committed^ as well as forfeitures for treason ; so as to avoid 
all intermediate charges and conveyances^ This may be hard 
upon such as have unwarily engage*! with the offender; but 
die cruelty and reproach must lie on the part, not of the law, 
but of the criminal j who has thus knowingly and dishonestly 
iuvolved others in his own calamities. (6) 



' 9 Hen. IIL e, S9. 



P 3 Inst. 55. 



(g) In explaining the principle of forfeitiire in treaiotif sir Martin 
Wright my%, '* that the law hath iiiflicteil a penalty somewhat of the lilte 
kintl upon the mesne lord, even where the tenant k guilty of felonj oal^ ; 
for though the land escheat* as by the feuJAl law* it ought to the imen^ 
duitc lorrl ; 3et as the crime affects the public peace, and the lord may be 
*ut>pQsed for want of due care in the choice of hi» tenant to be in £ome 
miuisure blameablc^ the king shivll have the land a year and day to the pre- 
judice of the lord.'* And he cites a pattage frotii Le SiiU^ de proceder tm 
^(i>n»tf«rf*F, fol,7€,, which jihows thit a timilar usiige prevailed there ; ## 
rA^mm€ est tamdmmmipar la jmike du Bttt^t le ^py dm^ avoir la prcm 
flHJi^c d€ ia rcifCKue drt htni^iga au ivHtitrnm On Tenures, p. 1 19. The^i 
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These are all the forfeitures of real estates, createtl by 
the common lawj a^i consequential upon attainders by judg- 
ment of deatli or outlawry, I here omit the patticular for- 
feitures created by the statutes of pt'^Emunirt and others ; 
because I look upon them rather as a part of the judgment 
and penalty, inflicted by the respective statutes^ than as roi?« 
segnefices of such judgment ; as in treason and felony tliey ore. 
But I shall just mention, as a part of the forfeiture of real 
estates^ the forfeiture of the profits of lands during life : which 
extends to two other instances, besides those already spoken 
of J misprision of treason % and striking in Westminster-hall, 
or drawing a weapon upon a judge there, sitting in the king's 
courts of justice \ 



Thb forfeiture of goods and chattels accrue,^? in every one 
of the higher kinds of offence : in high treason or misprision 
thereof, petit treasoni felonies of all sorts, whether clergyable [ 3g7 ] 
or not, self-murder or felony de se^ jietit larciny, standing 
mute, and the above-mentioned offences of striking, »|t- in 
Westminster-halL For flight also, on an accusation of trea- 
son, felony, or even petit larciny, whether the party l>e 
found guilty or acquitted, if the jury find the flight, the 
party shall forfeit his goods and chattels : for the very flight 
is an oflencc, carrying witli it a strong presu nipt ion of guilt, 
and is at least an endeavour to elude and stifle the course of 
justice prescribed by the lawv But the jury very seldom find 
the flight*: forti^iture being looked upon, since the vast in- 
crease of personal property of late years, as too large a pe- 



^ 3 IiWit SIS. 



• StautidC P* C. 183* b- 
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tendency of thfe, cantrary to the leariic<l jirdge's opinion i seeius to be to 
account for forfeitures on something like a feudal principle ; but pmc- 
ticiJly it U much more convenient to consider them wholly drsdnct; in 
both treason and felony the natural consequence of corruption of blood 
would be escheat, but in treason the forfeiture intercepts entirely the 
right of the lord, as in felony the escheat intercept !J that of the heir, 
to whom, if there had been no corruption of blood, the land would have 
reverted after the year and day. See Vol. IL p. 251. Nothing can prove 
more clewrly how entirely distinct they are in practice, than the consider- 
ation that in the caie of treasons, wherein by statutes the corruption of 
blood is taken awny, so that there can be no escheat, forfdture itill re- 
mains. See sir St Loveirs case, Salk. ss. 
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n&ky tor an offence, to wlucb a iimn is prompted by ibe nalu- 
rol love of liberty. (7) 

There is a remarkable difference or two between the for- 
feiture of laiids^ and of goods and chattels. 1* Lands are 
forfeited upon aUainila\ and not before : goods and chalteis | 
are forfeited by conviction. Because in many of tlie cases 
where goods are forfeited, there never is any attainder ; which 
happens only where judgment of death or ontlawTy is given : 
therefore in those cases the forfeiture must be upon convic- 
tion, or not all ; and, being necessarily upon convjetiori in 
those^ it is so ordered in all otlier cases, for the law loves 
uniformityp 2. In outlawries for treason or felony, lands are 
forfeited only by the judgment: but the goods and chattels 
are forfeited by a man*s being first put in the emgefitt uidiout 
staying tilt he is quinto exactus^ ur finally oudawed ; for tlie 
secreting himself so long from justice^ is construed a flight in 
law *. 3i The forfeiture of lands has relation to the time of the 
fact committed, so as to avoid all subsetjuent sales and incuin- 
brances; but d)e forfeiture of goods and chattels has no 
relation backwards; so that those only which a man has nt 
the time of conviction shall be forfeiteth Thereibre a tniitor 
or felon may bonn fide sell any of \m chattels, real or per- 
sonal, for the sustenance of himself and family between the 
] fact and conviction "" ; for personal property is of m fluctuat- 
ing a nature, that it passes through many hands in a sbori 
time; and no buyer could Ije safe, if he were liable to return 
the goods which he had fairly bought, provided any uf the 
prior vendors had committed a treason or felony. Yet if they 
be collusively and not hoftu ^dc parted with, merely to de- 
fraud the crown, the law (and paiticularly the statute 13 EJiz. 
& 5..) will reach them; for they are all tlie while truly and 
substantially the goods of the offender : and m he^ if acquit- 
ted, might recover them himself, as not parted with for a 
consideration; so in case he happens to be convicted, 



good 



the law will recover them for the king* (8) 



3ltiit,2S3. 
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(7) In mocteni practice it is ncrt usuaJ even to charge the ynry to enquire 
m to the flight, 

(H) Bee \'tn, Abr. Forfeiture, P. 6., ami Pnuncefoot's ca«, cited J Rep. ikS- 
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11. Anothsr immediate consequence of aitaiiidtr is the 
caniipiion of Hood^ both upwards and downwards ; so thai 
an attainted person can neither inherit lands or other heredit- 
aments from his aiicestprs, nor retain those he is already in 
possefyfiion of^ nor transmit tliem by descent to any heir ; bui 
the same shall escheat to the lord of ilxe fee, subject to the 
king's superior right of forfeiture : and the person attaintetl 
shall ako obstruct all descents to his posteritys wherever they 
are obliged to derive a tide through him to a i"emoter anceS" 
tor «. 



This is one of those notions which our laws have adopted 
from the feodal constitutions* at the time of the Norman 
conquest; as appears from it's being unknown in tho^e 
tenures which are indisputably Saxon, or gavelkind ; where- 
in, though by treason^ according to the antient Saxon laws, 
the land is forfeited to the king^ yet no corruption of blood* 
no impediment of descents, ensues ; andj on judgment of 
mere felony^ no escheat accrues to the lord. And therefore, 
as every odier oppressive mark of feodal tenure js now hap- 
pily worn away in these kingdoms, it is to be hoped, that 
this cmruption of bloody with all its connected consequences, 
not only of present escheat* but of future incapacities of 
inheritance even to the twentieth generations "lay in process 
of time be abolished by act of parliament : as it stands upon 
a very different footing from the forfeiture of lands for high 
treason* affecting the king's person or government- And 
indeed the legislature has, from time to time, ap^ieared very 
inclinable to give way to so equitable a provision ; by enact- 
ing, that* ill certain treasons respecting tlie papal supremacy * 
and the public coin % and in many of the new-made (elonies, 
created since the reign of Henry the eightli by act of parlia- 
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The po:iitJon, that the offender might recover buck hU goods, if acquitted, 
as not parted with for a gotnl considumtion, seems very questiotiahle ; for 
he has parted with tht-ni knowjngl3', voluntarilj, and frauduleatly ; in such 
a case 1 diould ttiuik the maxim in pari delicto potior esi condiih dtfcn- 
duniit would apply, and that the pbintiif could not eiicccssriillyask for Uie 
interference of a court of justice to help him out of the consequences of 
his own fraudulent act. 
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ment, oomiption of blood shall be saved. But as in some of 
the acts for creating felonies (and those not of the most 
atrocious kind) this saving was neglected, or forgotten, to be 
made,itseemstobehighlyreasonable and expedient to antiquate 
the whole of this doctrine by one undistinguishing law: espe- 
cially as by the afore-mentioned statute of 7 Ann. c21. (the 
operation of which is postponed by statute 17 Geo. II. c.59.) 
after the death of the sons of the late pretender, no attainder 
for treason will extend to the disuiheriting any heir, nor the 
prejudice of any person, other than the offender himself; 
which virtually abolishes all corruption of blood for treason, 
though (unless the legislature should interpose) it will still 
continue for many sorts of felony. (9) 

(9) Seep.385. n. (5). 
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CHAPTER THE THIRTIETH. 



OP REVERSAL op JUDGMENT. 



"Vy^E are next to consider how judgments, with their several 
connected consequences, of attainder, forfeiture, and 
corruption of blood, may be set aside. There are two ways 
of doing this ; either by &lsifying or reversing the judgment^ 
or else by reprieve or pardon. 

A JUDGMENT may be fidsified, reversed, or avoided, in the 
first place, without a writ of error ^ for matters foreign to or 
dehors the record, that is, not apparent upon the face of it ; so 
that they cannot be assigned for error in the superior court, 
which can only judge from what appears in the record itself: 
and therefore if the whole record be not certified, or not truly 
certified, by the inferior court, the party injured thereby (in 
both civil and criminal cases) may allege a diminution of the 
record, and cause it to be rectified. Thus» if any judgment 
whatever be given by persons, who had no good commission 
to proceed against the person condemned, it is void; and 
may be falsified by shewing the special matter without writ of 
error. (1) As, where a commission issues to A and B, and 

(1) That is, if such judgment oomes collaterally in question, in any other 
cause, or court, the party against whom it is used, may so avoid it. But I 
do not see how it can be directly reversed, except by writ of error, either 
for error in fiict, in which case it would li6 before the same court, and the 
fact would be alleged j or for error in kw. The case put of persons pro^ 
ceeding to judgment without a good commission, is one of those dedde4 
illegalities for which the law seems to afford no preventive remedy : tli^ 
who do so, subject themselves, indeed, to punishments afterwards; bat in 
the mean time they are acting in defiance of law, and are not, indeed, a 
court, to or firom which any appeal can be formally made. 

VOL. IV. a a 
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ofience committed in the time of the late king, to be done 
against the peace of the present ; and for many other simibr 
causes, which (though allowed out of tenderness to life and [ S92 ] 
liberty) are not much to the credit or advancement of the 
national jusdce. These writs of error, to reyerse judgments 
in case of misdemesnors, are not to be allowed of course, 
but on sufficient probable cause shewn to the attorney-gene- 
ral ; and then they are understood to be grantable of com- 
mon right, aad ex debito justitiae. But writs of error to 
reverse attainders in capital cases are only allowed ex gratia ; 
and not without express warrant under the king's sign 
manual, or at least by the consent of the attorney-genend^ 
These therefore can rarely be brought by the party himself, 
especially where he is attainted for an offence against the 
state : but they may be brought by his heir, or executor, 
after his death, in more favourable times; which may be 
some consolation to his family. But the easier, and more 
effectual way, is. 

Lastly, to reverse the attainder by act of parliament. 
This may be and hath been firequently done, upon motives of 
compassion, or perhaps from the zeal of the times, after a 
sudden revolution in the government, without examining too 
closely into the truth or validity of the errors assigned. And 
sometimes, though tlie crime be universally acknowledged and 
confessed, yet the merits of the criminal's fiunily shall after 
his death obtain a restitution in blood, honours, and estate, 
or some, or one of them, by act of parliament; which (so 
far as it extends) has all the effect of reversing the attainder 
without casting any reflections upon the justice of the pre- 
ceding sentence. 

The effect of fidsifying, or reversing, an outlawry, is that 
the party shall be in the same plight as if he had appeared 
upon the capias / and, if it be before plea pleaded, he shall 
be put to plead to the indictment^ if, after conviction, he 
shall receive the sentence of the law ; for all the other pro- 
ceedings, except only the process of outlawry for hb non- 
appearance, remain good and effectual as before. But when [ S9S 3 
judgment, pronounced upon conviction, is falsified or reversed, 

« 1 Veni.I7a 175. 
o o 9 
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all £>nner proceeding^ ar6 absolutely set aside, and die paity 
stands as if he had never been at all accused: leitored 
in his credit, his capad^, his blood, and his estates : with 
regard to which last, though they be granted away by the 
crown, yet the owner may enter upon the grantee, wkh as 
little ceremony as he might enter upon a disseisor^. Bat 
he still remains liable to another prosecution fiir the same 
ofifence : for, the first being erroneous, he never was in 
jeopardy thereby. ^ 

* 9lUwk.V.C.c.S0.i90. 
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CHAPTER THE THIBTY-PIBST. 



OP REPRIEVE AND PARDON. 



n*^H£ only .other remaining ways of avoiding the execution 
of the judgment are by a reprieve, or a pardon; whereof 
the former is temporary oidy, the ktter permanent. 

L A RBPRiEVK, from reprendre^ to take back, is the with- 
drawing of a sentence for an interval of time : whereby the 
execution is suspended. This may be, first, ex arbitrto 
Judicis; either before or after judgment; as, where the judge 
is not satisfied with the verdict, or the evidence is suspicious, 
or the indictment is insufficient, or he is doubtful whether 
the oifence be within clergy; or sometimes if it be a small 
felony, or any &vourable circumstances appear in the crimi* 
nal's character, in order to give room to ^ply to the crown 
for either an absolute or conditional pardon. These arbitrary 
reprieves may be granted or taken ofi*by the justices of gaol- 
delivery, although their session be finished, and their com- 
mission expired; but this rather by common usage, than of 
strict right*. 

Reprieves may also be ex necessitate legis: as^ where a 
woman is capitally convicted, and pleads her pr^piancy; 
though thb is no cause to stay the judgment,^ yet it is tp 
respite the execution till she be delivered. This is a mercy 
dictated by the law of nature, mfaoorem prolis s and therefore [ 595 ] 
no part of the bloody proceedings, in the reign of queen 
Mary, hath been more justly detested than the cruelty, that 
was exercised in the island of Cruerosey, of buining a woman 

'- •,2Hri. P. C.4iy. 
G G 3 
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big with child : and when, through the violence of the flames, 
the in&nt sprang forth at the stake, and was preserved by the 
by-standers, after some deliberation of the priests who assisted 
at the sacrifice, they cast it again into the fire as a yoong 
heretic^. A barbari^ which they never learned fixmi the 
laws otantiaU Rome; which direct% with the same humanity 
as our own, ^ qmkl prtugruMis mutieris iawmaiae poena di^ 
^^feratur^ quoad pariat .*" which doctrine has also prevailed 
in England, as early as the first memoriab of our law will 
reach \ In case this plea be made in stay of execudoo, the 
judge must direct a jury of twelve matrons or discreet wom^i 
to inquire the fact : and if they bring in their verdict qmck 
with child^ (for barely, with child^ unless it be alive in the 
wcnnb, is not sufficient) execution shall be stud geneiallj till 
the next session ; and so from session to session, till dther 
she is delivered, or proves by the course of nature not to have 
been with child at all. But if she once hath had the benefit 
of this r^rieve, and been delivered, and afterwards becomes 
pregnant again, she shall not be entided to the ben^ of a 
farther respite for that cause*. For she may now be executed 
before the child is quick in the womb ; and shall not, fay her 
own incontinence, evade the sentence of justice. 

Another cause of regular reprieve is, if the ofiender 
becomes nan compos^ between the judgment and the award of 
execution^: for regularly, as was formerly > observed, though 
a man be compos when he commits a capital crime, yet if he 
becomes non compos after, he shall not be indicted; if after 
indictment, he shall not be convicted ; if after convict 
C S96 ] tion, he shall not receive judgment ; if after judgment, he 
shall not be ordered for execution : for, ^^furiosus nioju- 
" rore punituTy"^ and the law knows not but he migfat have 
ofiered some reason, if in his senses, to have stayed these 
respective proceedings^ It is therefore an invariable rule, 
when any time intervenes between the attainder and the 
award of execution, to demand of the prisoner what he hath 
to all^e, why execution should not be awarded against him : 
and if he appears to be insane, the judge in his di sc ie ti op may 

^ Foi, Acts and Moo. • 1 Hsl. P.C. S69. 

« /y. 48, 19. 3. ' Ibid. S70. 

* Flet. /.I. c.sa. I Swp^.84. 
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and ought to reprieve him. (1) Or, the party may plead in 
bar of execution; which plea may be either pregnancy, the 
king's pardon, an act of grace, or diversity of person, viz. 
that he is not the same as was attainted, and the like. In this 
last case a jury shall be impanelled to try this collateral issue, 
namely, the identity of his person ; and not whether guilty or! 
innocent; for that has been decided before. And in these 
collateral issues the trial shall be instanter \ and no time al- 
lowed the prisoner to make his defence or produce his wit* 
nesses, unless he will make oath that he is not the person 
attainted * ; neither shall any peremptory challenges of the 
jury be allowed the prisoner J; though formerly such chal- 
lenges were held to be allowable, whenever a man's life was 
in question ^ 

II. If neither pregnancy, insanity, non-identity, nor other • 
plea, will avail to avoid the judgment, and stay the execution 
consequent thereupon, the last and surest resort is in the 
king's most gracious pai'dons the granting of which is the 
most amiable prerogative of the crown. Law (says an able^ 
writer) cannot be framed on principled of compassion to guilt :; 
yet justice, by the constitution of England, is bound to be 
administered in mercy ; this is promised by the king in his 
coronation oath) and it is that act of his government, which 
is the most personal, and most entirely his own 1. The king 
himself condemns no man ; that rugged task he leaves to his. 
courts of justice : the great operation of his sceptre is mercy. 
His power of pardoning was said by our Saxon ancestors "> [ 397 3 
to be derived a lege siue digniUttis: and it is declared in par- 
liament, by Stat 27Hen.VIIL c.24. that no other person 
hath power to pardon or remit any treason or felonies what- 

^ I Sid. 78. See Append. $3. ^ Staundf. KC.IGS. Co. Litt.157. 

' Fost.4S. Hal. Siun.S59. 

i 1 Ler.Sl. Fott. 4S. i6. ' Law. of Forfeit. 99. 

'^ LL. Eduh Omf, eA8. 

(1) The law is more precisely stated ftt p.S5; sappofing the party to 
have beeo sane at the commissioD of the crime, there can be no objection 
to indicting him, though he may become insane before the bill b pr^enred : 
because if he were in hb senses, he could not be beard to allege any thing 
against the indictment before the grand jury. See the provisions on this 
subject now made by the S9 A; 40 O.5. c.94. at p. 25. n.(9). 

o o 4 
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soever: but that the king hath the whole and aole power 
thereof^ united and knit to the imperial crown of this radm *.. 

I 

This is indeed one of the great advantages of monarchy 
in general, above any other form of government ; that there 
is a magistrate, who has it in his power to extend mercy, 
wherever he thinks it is deserved : holding a court of equity 
in his own breast, to soften the rigour of the general law, in 
such criminal cases as merit an exemption from punishmoit* 
Pardons (according to some theorists ^) should be excluded 
in a perfect legislation, where punishments are mild but cer- 
tain ; for that the clemency of the prince seems a tacit disap- 
probation of the laws. But the exclusion of pardons must 
necessarily introduce a very dangerous power in the jud|ge or 
jury, that of construing tlie criminal law by the spirit instead 
of the letter ^ ; or else it must be holden, what no man will 
seriously avow, that the situation and drcumstances of the 
offender (though they alter not the essence of the crime) 
ought to make no distinction ' in die punishment. In demo^ 
cracies, however, this power of pardon can never subsist ; for 
there nothing higher is acknowledged than tlie ma^strate 
who administei's the laws : and it would be impolitic for the 
power of ju<lging and of pardoning to centre in one and the 
some person. Tliis (as the president Montesquieu observes **) 
would oblige him very often to contradict himself, to make 
and to unmake his decisions : it would tend to confound all 
ideas of right among the mass of the people ; as they would 
find it difficult to tell, whether a prisoner were discharged 
l>y his innoccuce, or obtained a pardon througli favour. In 
[ 398 ] Holland, therefore, if there be no stadtholder, there is no 
power of pardoning lodged in any other member of the state^ 
Hut in monarchies the king acts in a superior sphere : and, 
though he regulates the whole government as tlie first raover, 
yet he does not appear in any of the disagreeable or invidious 
parts of it. Whenever the nation see liini personally engaged, 
it is only in works of legislature, magnificence, or compassion. 
To him, therefore, the people look up as the fountain of no- 

" And this power Iwlongs only to a ** noccar. th. CO. 

kinn de/acto^ and not to a king Hf Jure ' Ihid. <li.4. 

diirin;; the limp of Uburi>.ition. » Tiro. ' Sp. I., h.^. c'J. 
Alir. /. .'»■....■ /.... i, ,t, 'JJ.) 
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thing but bounty and grace; and these repeated acts of 
goodness, coming immediately from his own hand, endear the 
sovereign to his subjects, and contribute more than any 
thing to root in their hearts that filial affection, and personal 
loyalty, which are the sure establishment of a prince. 

Under this head of pardons, let us briefly consider, 
1. The object of pardon: 2. The manner of pardoning: 
3. The method of allowing a pardon : 4. The effict of such 
pardon, when allowed. 

1. And, first, the king may pardon all offences merely 
against the crown, or the public; excepting, 1. That, to 
preserve the liberty of the subject, the committing any manr 
to prison out of the realm, is by the habeas corpus act, 
SI Car. I L c. 2. made a pnemunire, unpardonable even by 
the king. Nor, 2. Can the king pardon, where private jus- 
tice is principally concerned in the prosecution of offenders^ 
** non potest rex gratiamjacere cum injuria et damno aliorum\** 
Therefore, in appeals of all kinds, (which are the suit, not 
of the king, but of the party injured,) the prosecutor may 
release, but the king cannot pardon '. Neither can he pardon 
a common nusance, while it remains unredressed, or so as to 
prevent an abatement of it, though afterwards he may remit ^ 
the fine: because though the prosecution is vested in the 
king to avoid multiplicity of suits, yet (during it's continuance) 
this offence savours more of the nature of & private injury to [ S99 ] 
each individual in the neighbourhood, than o( a public wrongK 
Neither, lastly, can the king pardon an ofience against a po- 
pular or penal statute, after information brought; fet thereby 
the informer hath acquired a private property in his part of 
the penalty. 

There is also a restriction of a peculiar nature, that 
affects the prerogative of pardoning, in case of parliamentary 
impeachments ; viz. that the king's pardon cannot be pleaded 
to any such impeachment, so as to impede the inquiry, and 
stop the prosecution of great and notorious ofienders. There* 
fore when, in tlie reign of Charles the second, the earl of 

' 3 Inst. 236. * 2 Hawk. P. C. C.37. §33. 

• Ibid. 237, " 3 Inst. 238. 
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Danby was impeaclied by the house of commDns of bj^ii 
treason, and other misdeniesnors, and pleaded the king^s pai^ 
don in bar of the same, the commons allegetl % ** Uiat there 
*^ was no precedent that ever any [^rdon was granted to any 
« person impeached by the commons of high treason, or other 
** high crimes, depending the impeach metii /' and thereof 
resolved *, ** that the pardon so pleaded was illegal and voidf 
** and ought not to be allowed in bar of the impeachment of 
*' the commons of England ;'* for which resolution they 
assigned 'this reason to the house of lords, *' that the setting 
"up a pardon to be a bar of an impeachment defeats the 
'* whole use and effect of impeachments ; for should this 
^' point be admitted, or stand doubted, it would totally dis« i 
** cour&ge the exhibiting any for the future; whereby tttm^ 
** chief institution for the preservation of the government 
*' would be destroyed/' Soon after the revolution, the com* 
mens renewed tlie same claim, and voted ^, '* that a pardon 
** is not pleadable In bar of an impeachment" And, at 
length, it w as enacted by the act of settlement, 1 2 & 1 3 W, III. 
c-2, '* that no pardon under the great seal of England shall 
" be pleadable to an impeachment by the commons in parlia-^ 
" ment." But, after the impeachment has been solemnly 
heard and determined, it is not understood tliat the king^s 
[ 400 ] J^oyal grace is farther restrained or abridg^: for, after iht 
impeachment and attainder of the six rebel lords in 1715, j 
three of them were from time to time reprieved by the erou 
and at length received the benefit of the king's most gradou 
pardon. 



S. As to the manner of pardoning. 1* First, it must be 
under the great seal. A warrant under the privy sealt or mffx 
manual, though it may be a suflictent authority to admit llie* 
party to bail, in order to plead the king's pardon, when 
obtained in proper form, yet is not of itself a complete irre- 
vocable i>ardon*. 2, Next, it is* a general rule, that, wherever 
it may reasonably be presumed the king is deceived, the par* 
don is void *. Therefore, any suppression of truth, or iugw j 
gestion of falsehood, in a charter of pardon, will vitiate the] 

• Com, jQum. fe Apjr, leTSu ^ Com. Joum* 6 JunelSSS. 
» /Ml 5 fif«T 10m ■ 5 Sl Tr. 166- 17S, 

* Bid. 26 M»y 167P. » t Hjwk. P.C. C.3T, f «. 
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whole ; for the king was misinformed **. S. General words 
have also a very imperfect effect in pardons. A pardon of 
all felonies will not pardon a conviction or attainder of 
felony, (for it is presumed the king knew not of those pro- 
ceedings,) but the conviction or attainder must be particiilarly 
mentioned "" ; and a pardon of felonies will not include pi- 
racy " ; for that is no felony punishable at the common law* 
4. It is also enacted by statute IS Ric. IL st.2. c. L that no 
pardon for treason, murder, or rape, shall he allowed, unless 
the offence be particularly specified therein ; and particularly 
in murder it shall be expressed, whether it was committed 
by lying in wait, assault, or malice prepense- Upon which 
sir Edward Coke observes', that it was not the intention of 
the parliamentt that the king should ever pardon murder under 
these aggravations; and therefore they prudently laid the 
pardon under these restrictions, because tjiey did not conceive 
it possible that the king would ever excuse an offence by 
name, which was attended with sudi high aggravations. 
And it is remarkable enough, that there is no precedent of 
a pardon in the register for any other homicide, than that 
which happens se defetidefido qt per irtforiunhim : to which two [ 401 
species the king's pardon was expressly cmiiified by the 
statutes 2Edw,lIL c*2. and 14 Edw^lIL c. 15. which de- 
clare that no pardon of homicide shall be granietl, but only 
where die king may do it in/ the oath of his crown : that is to 
say, where a man slayeth another in his own defencei or by 
misfortune. But the statute of Richard the second, before 
mentioned, enlarges by implication the royal power ; provided 
the king is not deceived in the intended object of his mercy. 
And dierefore pardons of murder were always granted witli a 
non oifsiante of the statute of king Richard, tOl the time of 
the revolution ; when die doctrine of nori obsimden ceasing^ it 
was doubted whether murder could be pardoned generally ; 
but it was determined by Uie court of king's bench \ that the 
king may pardon on an indictment of mtu"der, as weU as a 
subject may discharge an appeal. Under these and a few 
other restricdons, it is a general rule, that a pardon shall be 



" 3 IllH. 23«, 

' 8 Hawk. RC. C.37, §«. 

* 1 Hawk. P. C, c,37. ^€. 



* 3ln*t/236. 
^ S«lk.499. 
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taken most beneficially 7&r th© subject, and most strongly 
against the king* 

A PA ED ON may also be condi/ional ; that is, the kiog may 
extend his mercy upon what terms he pleases ; aod til ay annesc 
to his bounty a condition either precedent or subsequent, on 
tlie perforniance whereof the Talidity of the pardon will dc* 
pend I and this by the common law K Which prerogaiiine u 
daily exerted in the pnrdoTi of felons, on condition of being 
confined to bard labour for a stated timer or of transportatioti 
to some foreign country for life, or for a term of years ; such 
transportation or banishment *■ being alJowable and wammted 
by the habeas corpus act, 31 Car.IL c*2. § H,, and botli the 
imprisonment and transportation rendered more easy and eA 
fectual by statutes 8 Geo. ILL €.15. and 1^ Geo. III. c.74. (2) 

3* With regard to the manner of aikmng pardons : we 
may observe, that a pardon by act of parliament k more 

C 402 ] beneficial than by the king's charter j for a man^ is not boand 
to plead it, but the court must ejc officio take notice of it * ? 

r I-**' neither cmi he lose the benefit of it by his otmi laches or ne- 
gligence, as he may of the king's charter of pardon **, The 
king's charter of pardon must be specially pleaded, and that 
at a proper time : for if a man is indicted) and has a portion 
m his pocket, and afterwards puts hin>self upon his Uml by 
pleading the general issue, he has waved the benefit of sucb 
pardon ^ But, if a man avails himself thereof, as soon ms by 
course of law, he may ; a pardon may either be pleaded upon 
arraignmeutj or in arrest of judgment, or in the present stage 
of proceedings, in bar of execution* Antiently, by statute 
10 Edw,nL C.2. no pardon of felony could be allowed, un- 
less the party found sureties for the good behaviour before 
the sheriiF and coroners of the county **"• (3) But that staliite 



t 17 Hawk. F;e c,37. H5. 
^ TnnsportnUdn h said (Bur ^45, 
4th ed,) to tiave l)i?«o first mflirtcd m * 



* Fosl, 43. 
"' Satk. 499. 



{^) Sec iiiite, p. .171. n. (4). 

{3) Amlth«|»ruty at ihi; time of dainiing the imrcbii, produced « wm 
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is repealed by the statate 5 & 6 W. & M. c. IS., which, instead 
thereof, gives the judges of the court a discretionary power 
to bind the criminal, pleading such pardon, to hb ^Dod be- 
haviour, with two sureties, for any term not exceeding seven 
years. 

4. Lastly, the effect of such pardon by the king, is to 
make the offender a new man ; to acquit him of all corporal 
penalties and forfeitures annexed to that offence for whidi he 
obtains his pardon ; and not so much to restore his former, 
as to give him a new credit and capacity. But nothing can 
restore or purify the blood when once corrupted, if the par- 
don be not allowed till after attainder, but the high and tran^ 
scendent power of parliament Yet if a person attainted 
receives die king's pardon, and afterwards hath a son, that 
son may be heir to hb &ther, because the father being made 
a new man, might transmit new inheritable blood ; though, 
had he been bom before the pardon, he could never have 
hiheritedataU°.(4) 

" JSee V/ol.11. piig.S54. 

out of chanceiys commonly cidied a writ of allowance, testifying that he 
had complied with the statute, in finding sureties, &c % Hawk, ?• C. 
c. 97. s. 70. 

(4) That is, if the son so bom -efter the pardon, has no brother bom 
before the pardon, who sunriyes the fiither. For if he has, neither can 
inherit; not the elder, because the operation of the pardon is not retro* 
spective; nor the younger, because he has an elder brother living, who at 
one time by possil:^lity might have inherited, and that possibility will be 
sufficient to prevent the inheritance 4)f the younger brother, l Co. 
Litt.8.a. 





^HERE now remains nothing to speak of, but execution / 
the completion of human punishment. And this, in all 
cases, as well capital as otherwise, must be performed by the 
legal officer, the sheriff or his deputy: whose warrant for so 
doing was antiently by precept under tlie hand and seal of 
the judge, as it is still practised in the court of the lord liigli 
steward^ upon the execution of a peer * : though, in the court 
of the peers in parliament, it is done by writ from the king **. 
Afterwards it was established *^j that, in case of life, the judge 
may command execution to be done without any writ AnJ 
now the usage is, for the judge to sign the calendar, or list of 
all the prisoners' names, with their separate judgments in the 
margin^ which is leil with the sheriff. As^ for a cspiud fe^ 
lony, it is written opposite to the prisoner's name ** let him be 
hanged by the neck :'* formerly, in the days of Latin and ab- 
breviation ^ "j«J.per ro/»" for ^^ stispeiidatuf pef* adkm^^ And 
this is the only warrant that the slieriff has for so material 
an act aa taking away the life of another*. It may cer- 
tainly aiford matter of speculation, that in citU causes there 
should be such a variety of writs of execution to recover a 
trifling debt, issued in the king's name, and under the seal of 
[ 404 ] the court, without which the sheriff cannot legally stir one 
step I and yet that the execution of a man, the most im- 
portant find terrible task i}f any, should depend upon a mar- 
guial note* 
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The sheriff, upon receipt of his warrant, is to do execution 
within a convenient time ; which in the country is also left at 
large. In London, indeed, a more solemn and beooming 
exactness is used, both as to the warrant of execution, and the 
time of executing thereof: for the recorder, after reporting to 
the king in person the case of the several priscmers, and r^ 
ceiving his royal pleasure, that the law must take it's course, 
issues his warrant to the sherifis : directing them to do exe- 
cution on the day and place assigned '. And, in the court of 
king's bench, if the prisoner be tried at the bar, or brought 
there by habeas corpus^ a rule is made for his execution^ 
either specifying the ti(ne and place <, or leaving it to the dia» 
cretion of the sheriff^. And, throughout the kingdom, by 
statute 25 Geo. II. c37. it is enacted, that, in case of murdei^ 
the judge shall in his sentence direct execution to be per*- 
formed on the next day but one after sentence passed K But^ 
otherwise, the time and place of execution are by law no port 
of the judgment K It has been well observed \ that it is of 
great importance, that the punishment should follow die crime 
as early as possible ; that the prospect of gratificatioB or ad«> 
vantage, which tempts a man to commit the crime, should in«- 
stantly awake the attendant idea of punishments Dday of 
execution serves only to sq>arate these ideas ; and then the 
execution itself affects the minds of the spectators rather as 
a terrible sight, than as the necessary consequence of trans* 
gression. 

The sh^iff cannot alter the manner of the e i ieoiit i on fay 
substituting one dea& for another, without being guilty ii 
felony himself, as has be^i formerly said"". It is held also 
by sir Edward Coke° and sir Matthew Hale% that even the C ^08 j 
king cannot change the punishment of the law, hj altering 
the hanging or burning into bdieading; though^ idien be* 
heading is part of the sentence, the king may remit the rest 
And, notwithstanding some esuunples to the oontrarjr^ sir Eck 

f See Append. (4. t Beeor. cfa.ld. 

« St. Triale, VI. S52. Fost 43. » See peg. 170. 

»» See Append. § 3. » S Init. 52. 

^ See page.202. <> 3 Hid. P. C. 412/ 
^ So held by the twelTC judges, 
Mich, 10 Geo. III. 
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ward Coke stoutly ma in tains j that *\/tidkandmn est iegiius^ 
*' nmt exemplis.^* But others have thought % and more justly, 
that tills prerogattve, being fouhdetl in mercy, and immemo- 
rially exercised by the crown, is part of the common law. 
For, hitherto, in every instance, all these exchanges have been 
for more merciful kinds of death ; and how far this may also 
fall within the king*s power of granting conditional pardons, 
{viz^ by remitting a severe kind of deatli, on condition that the 
criminal submits to a milder,) is a matter that may bear con- 
sideration. It is observable^ that when lord Stafford was exe- 
cuted for the popish plot in the reign of king Charles the 
second, the then sheriff of London, liaj ing received the king'*! 
writ for beheading liim, petitioned the house of lords for a 
command or order from their lordships, how the said judg- 
ment should be executed ; for, lie being prosecuted by im-- 
peacliment, they entertained a notion (which is said to have 
been countenanced by lord Russell] that the king could not 
pardon any part of the sentence \ The lords resolved ', that 
the scruples of the sheriffs were unnecessary, and declftretl, 
that the king's writ ought to be obeyed. Disappointed 
raising a flame in that assembly, they immediately signified •] 
to the house of commons by one of the members, that they] 
were not satisfied as to the power of tlie said writ That I 
house took two days to consider of it; and then' sullenly 
resolved, that the house was coMent that the sheriff do execute 
lord Stafford, by severing his head from his body [only^l 
It is further related, that when aflerwards the same lord Russel 
was condemned for high treason upon indictment, the km^ 
while he remitted the ignominious part of the sentence, ol 
[ 406 ] served, ** that his lordship would now find he was 
I ** of that prerogative, which in the case of lord Stafford he' 

" had denied him "<'' One can hardly determine (at this dis- 
tance from those turbulent times) which most to disapprove of^ 
the indecent and sanguinary zeal of the subject, or the cotrf 
and cruel sarcasm of the sovereign. 

To conclude: it is clear, tliat if, upon judgment to be 
lumged by the neck tiU he is dead, the criminal be not 

^ Fort, 270. F.N.B.144.b. l9Rjm. ' Cmx. Joyru, 21 Dec. 1S»0* 

Foed. *2a4. < im. 23 D«c* 1680. 

*) S Hura.Hist. of G.B. S^a. Ill ed, »< 2 Hume, 360, Irted* 
* Lordfc' Joum. SI Dec. 1€60. 
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thoroughly killed, but revives, the sheriff must hang him 
again "*• For the former hanging was no execution of the 
sentence ; and, if a false tenderness were to be indulged in 
such cases, a multitude of collusions might ensue. Nay, even 
while abjurations were in force', such a criminal, so reviving, 
was not allowed to take sanctuary and abjure the realm ; but 
his fleeing to sanctuary was held an escape in the officer^. 

And, having thus arrived at the last stage of criminal pro- 
ceedings, or execution, the end and completion of human pu- 
nishmentf which was the sixth and last head to be considered 
under the division of puUic wrongs^ the fourth and last object 
of the laws of England ; it may now seem high time to put a 
period to these Commentaries, which, the author is very sen- 
sible, have already swelled to too great a length. But he 
cannot dismiss the student, for whose use alone these rudi- 
ments were originally compiled, without endeavouring to recall 
to his memory some principal outlines of the legal constitution 
of this country ; by a short historical review of the niost con- 
siderable revolutions that have happened in the laws of* 
England, flrom the earliest to the present times. And this 
task he will attempt to discharge, however imperfectly, in the 
next or concluding chapter. 

"""fi Ha). P.C. 412. 2 Hawk. P.C. ^ Fiti. Abr. t, cortme, S3. FinGb. 
C.61. §7. L.467. 

« See page 332. 
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CHAPTER THE THiaTY-THIlD. 



OF THE RISE, PROGRESS, and geadual 
IMPROVEMENTS, of the LAWS op 
ENGLAND, 



Tl EFORE we enter on the subject of this chapter, in which 
I propose, by way of supplement to the whole, to aiteaipt 
an historical review of the most remarkable changes atid 
alterations^ that have happened in the laws of England^ I 
mnst first of all remind the student, that the rise and progress 
of many principal points and doctrines have been already 
pointed out in the course of these Commentaries, under lliejri 
respective divisions ; these having therefore been partic^ilarly - 
discussed already, it cannot be expected that I should re-^ 
examine them with any degree of minuteness ; wliicb would 
be a most tedious undertaking. What I therefore at pr^ent 
propose, is only to mark out some outlines of an English 
juridical history, by taking a chronological view of the stMte 
of our laws, and their successive mutations at different periods 
of time. 



The several periods, under which I shall consider the state 
of our legal polity, are the following six : L From the earliest 
times to tlie Norman conquest : 2> From the Norman coii- 
quest to the reign of king Edward the first : 3, From thence 
to the reformation: 4. From the reformation to the res- 
[ 408 ] loration of king Charles the second ; 5. From thence to the 
revolution in 1688: 6* From the revolution to the pr«9eol 
time. 
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I. And, first, with regard to the antient Britons, the 
aiforigittes of our island, we have so little handed down to us 
concerning them with any tolerable certainty, that our inquiries 
here must needs be very fruitless and defective* However, 
from Caesar's account of the tenets and discipline of the 
antient Druids in Gaul, in whom centered all the learning of 
these western parts^ and who were, as he tells us, sent over to 
Britain, (that is, to the island of Mona or Angleseyj) to be 
instructed ; we may collect a few points, which bear a great 
affinity and resemblance to some of the modern doctrines of 
our English law. Particularly the veiy notion itself of an 
oral unwritten lawj delivered down from age to nge, by 
custom and tnwlition merely, seems derived from the practice 
of the Druidsj who never committed any of their instructions 
to writing f possibly for want of letters ; since it is remarkable 
that in all the antiquities, unquestionably British, which the 
industry of the moderns has discovered, there is not in any 
of them the least trace of any character or letter to be found* 
The partible quality also of lands by the custom of gavel- 
kind, which still obtains in many parts of England, and did 
universally over Wales till the reign of Henry VIII. is un- 
doubtedly of British originaL So likewise is the antient 
division of the goods of an intestate between his widow and 
children, or next of kin ; which hm since been revived by the 
statute of distributions* And we may also remember an 
instance of a slighter nature mentioned in the present 
volume, where the same custom has continued from Caesar's 
time to the present ; that of burning a woman guilty of the 
crime of petit treason by killing her husband. (1) 

The great variety of nations, that successively broke in 
upon and destroyed both the British inhabitants and consti- 
tution, the Romans, the Picts, and after them, the various f 40S ] 
clans of Saxons and Danes, must necessarily have caused 
great confusion and uncertainty in the laws and antiquities 
of the kingdom ; as they were very soon incorporated and 
blended together, and therefore we may suppose, mutually 
communicated to each other their respective usages % in 

' Hal. HiiU C. L, €2* 



(I) Bet snto, p.904> ^,{27% 
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reFard to the rights of property and tlie punishmeDt of crimes. 
So that it is morally impossible to trace out wiih any degree 
of accuracy, voiten the several mutations of the common law 
were made^ or what was the respective original of tlmse sereral 
customs we at present use, by any chemical resolution of 
them to their first and coraponent principles. We can seldom 
pronounce, that this custom was derived from the Britons ; 
that was left behind by the Romans; this was a necessary 
precaution against the Picts; thai wivs introduced by the 
Saxons ; discontinued by the Danes, but afterwards restored 
by the Normans* 

Wkereveh this can be donej it is matter of great curiosity, 
and some use ; but this can very rarely be the case ; not only 
from the reason above-mentioned, but also from many others. 
First, from tlie nature of trailitional laws in geJieral ; wliich, 
being accommodated to the exigencies of the times, suffer by 
degrees insensible variations in practice^: so that, though 
upon comparison we plainly discern the alteration of the law 
from what it was five hundred years ago, yet it is impossible 
to define the precise period in which diat alteration accrued, 
any more than we can discern the changes of the bed of a 
river, which varies it*s shores by continual decreases and 
alluvions. Secondly, this becomes hnpracticnble from the 
antiquity of the kingdom and its government: which alone* 
though it had been disturbed by no foreign invasions woidd 
make it impossible to search out the original of it's laws; 
unless we had as authentic monuments, thereof, as the Jews 
] had by the hand of Moses^. Tliirdly, tiiis uncertainty of tbe 
true origin of particular customs must also in part have arisen 
from the me^ns^ whereby Christianity was propagatad amtmg 
our Saxon ancestors in diis island ; by letumed bragners 
brought over from liome and other countries, who undoubt- 
edly carried wiUi d^em many of their own national customs; 
and probably prevailed upon the state to abrogate sych 
usages as were inconsistent with our holy religion, and to 
introduce many others that were more confonnable thereto. 
And this perhaps may have partly been the cause, that im 
find not only some rules of the mosaical, but also of the 



I 
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imperml and pontiScal lawsj blended and adopted into our 
own system* 

A FARTHER feason may also be given for the great variety, 
and of course the uncertain original, of our antient establislied 
customs ; even after the Saxon government was firmly esta- 
blished in this island : viz^ the subdivision of the kingdom 
into an heptarchy, consisting of seven independent kingdoms, 
peopled and governed by different clans and colonies, (2) 
This must necessarily create an infinite diversity of laws : even 
though all those colonies, of Jutes, Angles, Anglo-Saxons, 
and the like, origitmlly sprung from the same mother-country, 
the great northern hive ; which poured forth it's warlike 
progeny, and swarmed all over Europe, in the sixth and 
seventh centuries. This multiplicity of laws will necessarily 
be the case in some degree, where any kingdom is cantoned 
out into provincial establishments ; and not under one com- 
mon dispensation of laws, though under the same sovereign 
power. Much more will it happen where seven unconnected 
states are to form their own constitution and superstructure 
of government, though they all begin to build upon the same 
or similar foundations* 

When therefore the West Saxons had swallowed up all 
the rest, anil king Alfred succeeded to the monarchy of Eng- 
land, whereof his grandfather Egbert was the founder (3), his 
miglity genius prompted him to undertake a most great and 
necessary work, which he is said to have executed in as mas* 
terly a manner: no less than to new-model the constitution; [ ill ] 



(3) The afgament is ©quaJJy strong, thoi^ the term heptarchy is im- 
proper ; when the Sqxoh kingdoms were sett Led they were eight in num- 
ber, Sussiex, Kent J WesseXi East Anglio, Essex, Bernicia, Deira, md 
Mercia ; and though Bcrnkla, and Deira were soon united^ yet at the same 
time K^*e%, Kent, or SiLssex ceased to be indjependent kingdoms. Tuitier'i 
Hi^e. Anglo* Sax. valJ, p. 009, ed.J. 

(S)' Mr Turner throws great discredit on the popular story that %bert 
Hnit«d all the rival states under his own sway, and entitled himself king 
of England; he ob&er?es that even to Alfred the monarchy of England 
rannot be justly attributed, because Danish sovereigns thvided the island 
with him, Athelstan se«tns mofe properly the first king of England. 
Hr»t. Anglo Sax. K 441. 
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to rebuild it on a plan that should endure for ages; and^ out 
of it's old discordant materials, which were heaped upon each 
other in a vast and rude irregulflrity^ to form one uniform 
and well connected whole. This he effected, by reducing 
tlie whole kingdom under one regular and gradual subordi- 
nation of government, wherein each man was answerable to 
his immediate superior for his own conduct and that of his 
nearest neighbours : for to him we owe that master-piece of 
judicial polityj the subdivision of England into tithings and 
hundreds, if not into counties; all under the influence and 
administration of one supreme magistrate, the king; m whom, 
as in a general reservoir, all the executive authority of the law 
was lodged, and from whom justice was dispersed to every 
part of the nation by distinct, yet communicating^ ducts and 
channels ; which wise institution has been preserved for near 
a thousand years unchanged, from Alfred's to the present 
time* He also, like another Theodosius, collected the various 
customs that he found dispersed in the kingdom, and reduced 
and digested them into one uniform system or code of la w% 
in his bom-bec, or liber jmUcialis. This he compiled for 
the use of the couri-baron, hundred, and county-court^ the 
court-leet, and sheriff's tourn ; tribunals* which he csta* 
blished, for the trial of all causes civil and criminal, iJi tbe 
very districts wherein the complaint arose : all of them sotn^ 
ject however to be inspected, controlled, and kept within the 
bounds of the universal or common law> by the king^s cwto 
courts ; which were then itinerant, being kept in tbe kio^s 
palace, and removing with his household in those roywl 
progresfies, which he continually made from one eud of the 
kingdom to the other, (4) 

The Danish invasion and conquest, which introduced oew 
foreign customs, was a severe blow to this noble bbiic i butt 
a plan so excellently concerted, could never be long thrown 
aside. So that, upon the expulsion of these intruders, the 
English returned to their antient law ^ retaining, however, 
s^ome few of the customs of their late visitants j which »*ent 
£ ^If ] under the name of Dane-Lage t as the code compiled bj 
Alfred was called the West-Saxon- Lage ; and tlie local consti* 
tutions of the antient kingdom of Mercia, which obt&med to 

(4) See Val, h p. 64. a, (3> IMi. 1 1 5. n* ( I «> 
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the counties neattist to Wales, bdiI probably abounded with 
many British customs, were called ihe Mercen-Lage, And 
these three laws were> about the beginning of the eleventh 
century, in use iti dilTerent counties of the realm : the pro- 
vincial polity of counties, and their subdivisions, having never 
been altered or discontinued through all the shocks and mu- 
tations of government, from the time of it's first institution ; 
though the laws and customs therein used, have (as we shall 
see) often suffered considerable changes. 

FoH king Edgar, (who^ besides his military merfr, as 
founder of the English navy, was also a most excellent civil 
governor,} observing the ill effects of three distinct bodies of 
laws, prevailing at once in separate parts of his dominions, 
projected and begun what his grandson king Edward the 
confessor afterwards completed ; vh, one uniform digest or 
body of laws to be observed throughout tlie whole kingdom ; 
being probably no more than a revival of king Alfred's code, 
with some improvements suggested by necessity and experi- 
ence ; particularly the incorporating some of tlie British or 
rather Mercian customs, and also such of the Danish as were 
reasonable and approved, into the West-Scucon-Lage^ which 
was still the groundwork of the whole. And this appears 
to be the best supported and most plausible conjecture (for 
certainty is not to be expected) of the rise and original of that 
admirable system of maxims and unwritten customs, which 
js now known by the name of the common law, as extending 
it's authority universally over all the realm ; and which is 
doubtless of Saxon parentage* (5) 

Among the most remarkable of the Saxon laws we may 
reckon, I- The constitution of parliaments, or rather, general 
assemblies of the principal and wisest men in the nation : 
ih^ wiltcfia-gemotc^ or c&mvnme comihum of the a ntient Ger- 
mans, which was not yet reducetl to the fonns and distinc- 
tions of our modern parliament; without whose concurrence [ 413 ^ 
however, no new law could be made, or old one altered. 



(5) See Vol. L p* 64. n.{2), Mr- Turner is disposed to detract much 
from the geoeraJ repiilatian of Edgar ; but he admits the e3U-elknca of hk 
police, nnd his active ttdmini&tmtion of juitfce. 
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% The election of their magistrates by the people ; originally 
even that of their kings, till dear-bought experience evinced 
the convenience and necessity of establishing an hereditan,' 
succession to the crown. But that of all subordinate roagis^ 
iratesj their military officers or heretocbs, their sberiis, their 
conservators of the peace, their coroners, their port-reeves, 
(snnce changed into mayors and bailiffs,) and even their 
tything-nien and borsholders at the leet, continued, some till 
the Norman conquest, others for two centuries after, and some 
remain to this day. 3- The descent of the crown, when once 
a royal family was established, upon nearly the same heredi- 
tary principles upon which it lias ever since continued ; only 
that, perhaps, in case of minority, the next of kin of ftiU age 
would ascend the throne^ as king, and not as protector; 
though, after his death, the crown immediately reverted back 
to the heir, 4. The great paucity of capital punishments 
for the first offence : even the most notorious offenders being 
allowed to commute it for a fine or "dieregildf or, in default of 
payment, perpetual bondage ; to which our benefit of clergy 
has now in some measure succeeded. (6} 5. The prevalence 
of certain customs, as heriots and military services in pro- 
portion to every man*s land, which much resembled tlie ieodaJ 
constitution ; but yet were exempt from all it*s rigorous hard- 
ships : and which may be well enough accounted for, by 
supposing them to be brought from the continent by the first 
Saxon invaders, in the primitive moderation and simplicity u£« 
the feodal law : before it got into the hands of the Nonnaai 
jurists, who extracted the most slavish doctrines and oppr 
sive consequences out of what was originally intend^ bb 



(6) Neither ihb inildncftd of the Anglo-SoxoD laws, nor the pxindpte of 
the Ufere, *e€m^ to have extended to the cme of theft ; from tie tip>e of 
Athdstnt^j liuntcny to the value of twelve-pence was capital, and very severe 
|iuii]5(iiiients were inflicted still earlier for fimaller offences. The vytc wiw 
the le^l vatueofftnian*s life^whrch varied according to his ntttki Bod if hutnnfi 
life was thu» made to vary in valuej it b no wonder that peraonai estimaliaii 
ihoLiId vary in the same way ; thus the oatt) of a twelf-hynd man was < 
to the oaths of six ccorh. Besides the were, ivhich was in some sort th« 
legal protection of a man** life, there was a protection alTorded to tlie 
•ecurity and peace of hii house, called the mund : and thb, like the ttwrv^J 
varied in amount with the rank of the party. I'urner, An^lo^S^x, Bf>ok vLJ 
Api».S. ch.5fts. 
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law of liberty, 6. That their estates were liable to forfeiture 
for treasons but tliat the doctrine of escheats and corruption of 
blood for felony, or any other cause, was utterly unknown 
amongst them, 7* The descent of their lands to ail the males 
Equally, without any right of primogeniture ; a custom, which 
obtained among the Britons, was agreeable to the Roman Inw, 
and continued among the Saxons till the Norman conquest: 
though really inconvenient, and more especially destructive t 4-1* ] 
to antient lumilies ; which are in monarchies necessary to be 
supported, in order to form and keep up a nobility , or inter- 
mediate state between the prince and the common people. 
8. The courts of justice consisted principally of the county 
courts, and in coses of weight or nicety the king's court held 
before himself in person, at the time of his parhaments ; which 
were usually holden in different places, according as he kept 
the three great festivals of christmas, easter, and whitsuntide. 
An institution which was adopted by king AlonsoVIL of Cas- 
tile» about a century after the conquest : who at the same 
three great feasts was w^ont to assemble his nobility and pre- 
lates in his court i w ho there heard and decided all contro- 
versies, and then, having received his instructions^ departed 
home*'- Tliese county courts however differed from tlie 
modern ones* in that the ecclesiastical and civil jurisdiction 
were blended together, the bishop and the ealdorman or 
sheriff sitting in the same county court ; and also that the 
decisions and proceedings therein were much more simple 
and unemban-assed : an advantage which will always attend 
the infancy of any laws, but wear off as they gradually ad* 
vance to antiquity, 9, Trialsj anfiong a people who had a 
very strong tincture of superstition, were permitted to be by 
ordeal^ by the corsmd or morsel of execration, or by wager of 
law with compurgators, if the party chose h; but frequently 
they were ^sohy jtuyi for, whether or no their juries con- 
sisted precisely of twelve men, or were bound to a strict 
unanimity ; yet the general constitution of this admirable 
criterion of trutli; and most impoitant guardian both of pub- 
lic and private liberty, we owe to our Saxon ancestors. Thus 
stood the general frame of our polity at the time of the 
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Norman invasion ; when the second period of our legal history 
commences, 

IL This remarkable event wrought as great an alteratioii 
in our laws, as it did in our antient line of kings : and though 
the alteration of the former was effected rather by the consent 
of the people* than any right of conquest, yet that consent 
seems to have been partly extorted by fear, and partly given 
without any apprehension of the consequences which after- 
wards ensued. 

1, Among the first of these alterations we may reckoti the 
separation of the ecclesiastical courts from the civil : efifected 
in order to ingratiate the new king with the popish clergy^ 
who for some before had been endeavouring all over Europe 
to exempt themselves from the secular power j and whose 
demands the conqueror, like a politic prince, thought it pru- 
dent to comply with, by reason that their reput^ sanctity 
had a great influence over the minds of the people ; and 
because all the little learning of the times was engrossed into 
their hands, which made them necessary men, and by all 
means to be gained over to his interests. And this was the 
more easily effected* because the disposal of all the episcopal 
sees being then in the breast of the king, he had taken cmrm 
to fill them with Italian and Norman prelates, (7) 

2, Another violent alteration of the English constitution 
consisted in the depopulation of whole countries, for the pur^ 
poses of the king's royal diversion * and subjecting both them 
and all the antient forests of the kingdomj to the unreasoo- 
able severities of forest laws imported from the continent, 
whereby the slaughter of a beast was made almost as penal 
as tlie death of a man. In the Saxon times^ though no man 
was allowed to kill or chase the king's deer, yet he might 
start any game, pursue^ and kill it, upon his own estate* But 
die rigour of these new constitutions vested the sole property 
of all the game in England in the king alone ; and no tnai] 
was entitled to disturb any fowl of the air, or any b^ist of 
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the fields of such kinds as were specially reserved for the 
royal amtisement of the sovereign , without express licence 
from the king by a grant of a chase or free- warren : and those 
franchises were granted as much with a view lo preserve the 
breed of animals as to indulge the subject- From a similar 
principle to which^ though the forest-laws are now mitigated^ 
and by degrees grown entirely obsolete^ yet from this root [ 416 ] 
has sprung a bastard slip, known by the name of the game- 
lawj now arrived to and wantoning in it's highest vigour : 
both founded upon the same unreasonable notions of permanent 
property in wild creatures ; and both productive of the same 
tyranny to the commons ; but with this difference^ that the 
forest-laws established only one mighty hunter throughout the 
land^ the game-laws have raised a little Nimrod in every 
manor. And in one respect the antient law was much less 
unreasonable than the modem : for the king's grantee of a 
chase or free -warren might kill game in every part of his 
franchise j but now, though a freeholder of less than 1 00/. 
a-year is forbidden to kill a partridge upon his own estate, yet 
nobody else (not even the lord of the manor, unless he hath 
a grant of free-warren) can do it without committing a tres- 
pass, and subjecting himself to an action. (8) 

3. A THIRD alteradon in the English laws was by narrow- 
ing the remedial influence of the county courts, the great 
seats of Saxon justice, and extending the original jurisdiction 
of the king*s justiciars to all kinds of causes, arising in all 
parts of the kingdom. To this end the auia rcgis^ with all 
its multifarious authority, was erected ; and a capital justi- 
ciary appointed, with powers so large and boundless, that he 
became at length a tyrant to the people, and formidable to the 
crown itself. The constitution of this court, and the judges 
themselves who presided there* were fetched from the duchy 
of Normandy: and the consequence naturally was, the or- 
daining that all proceedings in the king's courts should be 



(8) Whatever bardthip lUcre may be in this. If there be any^ it k in uo 
way connected with the game luwsj but ts aimply the n^dt of every mun\ 
exclusive right to hii awn property ; a $inmg&: hat no more right to enter 
another'^ land to pick a flower, than to shoot a partridge. 
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carried on in ihe Norman, instead of the English Jaligiiagep (9) 
A provision the more necessary? because none of his Norman 
justiciars understood English ; but as evident m badge of 
slavery as ever was imposed upon a conquered people. This 
lasted till king Etlward the third obtained a double victory* 
over the armies of France in their own country, and tbdr 
language in our courts here at home. But there was one 
C 417 ] mischief too deeply rooted thereby^ and which this caution of 
king Edward came too late to eradicate* Instead of the plain 
and easy method of determining suits in the county courts, 
the cliicaues and subtitles of Norman jurisprudence had taken 
possession of the king's courls, to which every cause of con- 
sequence was drawn- Indeed that age, and those imm^iately 
succeeding it, were the aera of refinement and subtilty- There 
is an active principle in the human soulj that will ever be 
exerting it's faculties to the utmost stretchy in whatever 
employment, by the accidents of time and place, the i^eneral 
plan of education, or the customs and manners of the age and 
country, it may happen to find itself engaged. The northern 
conquerors of Europe were then emerging from the grossest 
ignorance in point of literature; and those who had leisure 
to cultivate it's progress, were such only as w^re cloister^ In 
monasteriesj the rest being all soldiers or peasants. And, 
unfortunatelvj the first rudiments of science which iliev Im- 
bibed were those of Aristotle's philosophy, conveyed through 
the medium of his Arabian commentators; which wrre 
brought from the east by the Saracens into Palestine and 
8pain, and translated into barbarous Latin. So that, though 
the materials upon which they were naturally employed, in 
the infancy of a rising state, were those of the noblest ktod ; 
the establishment of relijrion, and the regulations of civil 
polity ; yet having only such tools to work with, dteir execu^ 
lion was trifling and flimsy. Both tlie divinity and the law of 
those times were therefore irittered into logical distinctions, 
and drawn out into metaphysical subtleties, with a skill iiiosl 
amazingly artificial : but which serves no other purpose, than 

(9) Though the pleading? and ar^umeatSp b^g orti, wests coadtaeted in 
Norman French, yet the writf^ reeordf, and judgmeats were in Latin from 
the enrlicit traces which nre to bi; found of them,* — a mif take of the 
author's which 1 have oiniticti to notice at VoUll, p, Ji?. 
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to shew the vast powers of the huniiin intellect, however 
vanily or preposterously employed. Hence law in particular, 
which {being intended for universal reception) ought to be 
a plain rule of action, became a science of the greatest intri- 
cacy ; especially when blended with the new refinements 
engrafted upon feodal property : which refinemeots were from 
time to time gradually introduced by die Norman practiti(3n- 
crs^ with a view to supersede (as they did in great measure) 
the more homely, but more intelligible, maxims of distribu- 
tive justice among the Saxons* And, to say the truths these 
scholastic reformers have transmitted their dialect and finesses C ^^^ 3 
to posterity, so interwoven in the body of our legal polity, 
that they cannot now be taken out without a manifest injury 
to the substance. Statute after statute has in later times been 
made, to pare off these troublesome excrescences, and restore 
the common law to it's pristine simplicity and vigour ; and 
the endeavour has greatly succeeded ; but stili the scars are 
deep and visible ; and the liberality of our modem courts of 
justice is frequently obliged to have recourse to unaccountable 
tictions and circuities, in order to recover that equitable and 
substantial justice, which for a long time was totally buried 
under the narrow rules and fanciful niceties of metaphysical 
and Norman jurisprudence. 



4. A FOURTH innovation was tlie introduction of the trial 
by combat, for the decision of all civil and criminal questions 
of feet in the last resort. ITiis was the immemorial practice 
of all the northern nations; but first reduced to regular 
and stated forms among the Burgujidi, about the close of tlie 
fifth ceutury: and from tliem it passed to other nations^ par* 
ticularly the Franks and the Normans ; which Iai;t had the 
honour to establish it here, though clearly an unchristian, as 
well as most uncertain, method of trial. But it was a suifi'- 
cient recommendation of it to the conqueror and his warlike 
countrymen, that it was tlie usage of their native duchy of 
Normandy. 

&, But the last and most important alteration^ both in our 
civU and military pohty» was the engrafting on aU landed 
estates, a few pnly excepted, the fiction of feodal tenure; 
which drew after it a numerous aiid oppressive train of servile 
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fruits and appendages; aids, re1ie&« primer seistiis, wsrd* 
shipss marriages, escheats, and fin^ for a!tenatioii; the 
genuine consequences of the maxim then adopted, that all 
the lands in England were derived from, and b olden, medt^ 
ately or immediately, of the crown. 

The nation at this period seems to have groaned under as 
absolute a slaver}', as was in the power of a warlike, an ambi- 
C 419 ] tious, and a politic prince to create. The consciences of men 
were enslaved by sour ecclesiastics, devoted to a foreign 
power, and unconnected with the civil state under which they 
lived: who now imported from Rome for the first time the 
whole Jhrrago of superstitious novelties, which had beea 
engendered by the blindness and corruption of the times, 
between the first mission of Augustine the monk, and the 
Norman conquest; such as trail substantiation^ pui^gmtorjTy 
communion in one kind, and the worship of saints and imagis; 
not forgetting the universal supremacy and dogmatical infmU 
libility of the holy see* The laws, too, as well as the prayers, 
were administered in an unknown tongue^ The antient trial 
by jury gave way to the impious decision by battel* The 
forest-laws totally restrained all rural pleasures and nmnly 
recreations* And in cities and towns the case was no better; 
all company being obliged to disperse, and fire and candle to 
be extinguished, by eight at night, at the sound of the melan- 
choly cmfi'tu The ultimate property of all lands, and a 
considerable share of the present profits, were vested In the 
king, or by him granted out to liis Norman favourites ; who, 
by a gradual progression of slavery, were absolute vassals to 
the crown, and as absolute tyrants to the commons. Vn~ 
heard of forfeitures, talliages, aids, and fines, were arbitrarily 
extracteil from the pillaged landholders, in pursuajice of the 
new system of tenure. And, to crown all, as aconseqpence 
of the tenure by knight-service, the king had always ready at 
his command an army of sixty thousand knights or mihiet i 
who were bound, upon pain of confiscating their estates, to 
attend him in time of invasion, or to quell any domestic Insur- 
rection. Trade, or foreign merchandise, such as it then 
wasi was carried on by the Jews and Lombards, and llie 
very name of an English fleet, which king Edgar had ren- 
dered so formidable^ was utterly unknown to Europe i the 
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n&don consisting wholly of the clerg}% who were also the 
lawyers j the barons^ or great lords of the land ; the knights, 
or soldiery, who were the subordinate landholders; and the 
burghers, or inferior tradesmen, who from their insigniB* 
cancy happily retained, in their socage and burgage tenure, 
some points of their antlent freedom. All the rest were vil- 
leins or bondmen. (10) 



[ i20 ] 



From so complete and well-concerted a scheme of servility, 
it has been the work of generations for our ancestors, to 
redeem themselves and their posterity into that slate of liberty 
which we now enjoy : and which therefore is not to be looked 
npon as consisting of mere encroachments on the crown^ and 
infringements on the prerogative, as some slavish and nar-- 
row-minded writers in the last century endeavoured to main- 
tain : but as, in general^ a gradual restoration of that antient 
constitution, whereof our Saxon forefathers had been unjustly 
deprived, partly by the policy, and partly by the force of the 
Norman, How that restoration has, in a long series of years, 
been step by step effected, I now proceed to inquire. 

William Rufus proceeded on his faiher*s plan, and in 
some points extended it ; particularly with regard to the forest- 
laws. But his brother and successor, Henry the first, found 
it expedient, when first he came to the crown, to ingratiate 
himself with the people ; by restoring (as our monkish histo- 
rians teU us) the laws of king Edward the confessor. The 
ground whereof is this : that by charter he gave up the great 
grievances of marriage, ward, and relief, tlie beneficial pecu- 
niary fudts of his feodal tenures : but reserved the tenures 



(10) Though the result of the Normaa conqueat mmy, in process of time^, 
have been very nearly what is here descrihed, yet it may be qiicstjoned 
whether the whole chftnge is correctly attributed ta WiHiam the First. 
It Is clear that he made the laws of the Confessor the foundation of h« 
own code : he enjoins obedience to them genemllj, with those additiotii 
which he had thought expedient j the genera! form and division* of ihe 
municipal gofemment remained unaltered; and when the slate of servitude 
to which be reduced the country is dwelt upon^ it should not be fargotten^ 
that he facilitated, by formal provisions, the re«toration to freedom of t^iat 
part of the population, who were legal ilftTci* See hU Liwi m WUldni, 
tnd Turner*! Hi«tory of England, 
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themselves, for the same military purposes that his fatJier 
introduced thera* He also abolished the cmjhu * ; for, though 
it is mentioned in our laws a full century afterwards f, yet it 
is rather spoken of as a known fime of night (so deiiomiiiateid 
from that abrogated usage) than as a still subsisting custom« 
There is extant a code of laws in his name, consisting partly 
of those of the Confessor, but with great additions and alter- 
ations of his own ; and chiefly calculated for the regulation 
of the county courtsl It contains some directions as to crimes 
and their punishments (that of theft being made capital in his 
reign), and a few things relatiDg to estates, particularly as to 
ISl ] the descent of lands : which bein^ by the 8axon laws equally 
to all the sons, by the feodal or Norman to the eldest only, 
khig Henry here moderated the diflference ; directmg the 
eldest son to have only the principal estate, ** primmn pairis 
" feudum^^* the rest of his estates, if he had any others, 
being equally divided among them all. On the other hand, 
he gave up to the clergy the free election of bishops and 
mitred abbots : reserving however these ensigns of patronage^ 
cmige d'eslirc, custody of the temporalties when vacant^ and 
homage upon their restitution, { U ) He lastly united a^ia 
for a time the civil and ecclesiastical courts, which union was 
soon dissolved by his Norman clergy ; and upon that final 
dissolution, the cognizance of testamentary causes seems to 
have been first given to the ecclesiastical court. The rest 
remained as in his father*s time ; from whence we may easily 
perceive how far short this was of a tliorough restitutton of 
king Edward's, or the Saxon laws. 



The usurper Stephen, as the manner of usurpers is, pro* 
mised much at his accession, especially with regard to redness^ 
ing the grievances of the forest-law^s, but performed no great 
matter either in that or in any other point It is from his 
reign, however, that we are to date the introduction of the 
Roman civil and canon laws into this realm : and at tlte same 
time was imported the doctrine of appeals to the court of 
Rome, as a branch of the cation law. 
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By tlie time of king Henry the second, if not earlier, the 
charter of Heur)^ the first seems to iiave been forgotten : for 
we find the claim of marriage, waitl, and relieii then flou- 
risliing in full %:igour. The right of primogeniture seems 
also to have tacitly revived, being found more convenient for 
the pubHc than the parceUing of estates into a muhitiideof 
minute subdivisions. However, iii tliis prince's reign miicii 
was done to methodize the hiws, and reduce them into a 
regular order ; as appears from that excellent treatbe of Glan- 
vil J which, though some of it be now antiquated and altered, 
jet, when com parcel witli the code of Henry the first, 
carries a manifest superiority ^. Throughout his reign also 
was continued the important struggle, which we have had 
occasion so often to men tion> between the laws of England 
and Rome ; the former supported by the strengdi of the tem- 
poral nobihty, when endeavoured to be supplanted in favour 
of the latter by the popish clergy. Which dispute was kept 
on foot till the reign of Edward the first : when the laws of 
England, under the new discipline introduced by that skilful 
commander, obtained a complete and permanent victorj'. In 
the present reign of Henrj^ the second, there are four things 
which peculiarly merit the attention of a legal antiquarian : 
1, The constitutions of the parliament at Clarendon, /I Z>, 
1164, whereby the king checked the power of the pope and 
his clergy, and greatly narrowed the total exemption tliey 
claimed from the secular jurisdiction: Uiough his fiirther pro- 
gress was unliappily stopped, by the fatal event of the disputes 
between htm and archbishop Becket. 2. The institution of 
the office of justices in eyre, in ifinere ; the king having 
divided the kingdom into six circuits (a little different firom the 
present), and commissioned these new created judges to ad- 
minister justice, and try writs of assise in the several counties* 
These remedies are said to have been then first invented ; 
before which all causes were usually terminated in die county 
courts, according to the Saxon custom ; or before the king^s 
justiciaries in the aula regis, in pursuance of the Norman 
regulations. The latter of which tribunals^ travelling about 
witli tlie king's person, occasioned intolerable expense and 
delay to the suitors; and the former, however proper for 
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Hide debts and minute actionSj where even injustice is better 
til an prose rasti nation J were now become liable to too mucli 
ignorance of the law, and too much partiality as to facts, lo 
determine matters of considerable moment 3. The inlro- 
ductfon and estublishment of the grand assise, or trial by a 
special kind of jury in a writ of right, at the option of the 
tenant or defendant, instead of the barbarous and Norma it 
trial by batteU 4. To this time must also be referred the 
introduction of escuage, or pecuniary commutation for pei^ 
sonal military service ; which in process of time wbs the 
parent of the antient subsidies gronled to the crown by parlia- 
ment^ and the land-tax of later times. 



RiCHAan the first, a brave and magnanimous prince, was 
a sportsman as well as a soldier ; and therefore enfcirccd the 

forest-laws with some rigtjur ; %vhich occfisioned many iJi.*** 
contents among his people : though (according to Matthew 
Paris) he repealed the penalties of castration, loss of eyes, 
and cutting off the hands and feet, before inflicted on siicVi as 
transgres-^ed in hunting j probably finding that their seventy 
prevented prosecutions. He also, wlien abroad, compo*^ a 
body of naval laws at the isle of Oleron, which are still exratil, 
and of high authority ; fcr in his time we began again lo dis- 
cover, that (as an island) we were naturally a maritime power. 
But with regard to civil proceedings, we find nodnng %*erv 
remarkiible hi this reign, except a few regidations regartllng' 
the Jews, and die justices in eyre: the king*s thoughts beiJig 
chiefly taken up by the knight errantry of a croisade ~ 

tfie Saracens in tlie holy land* 



Bffmt^m 



In king John's time, and that of Ins son Henry tJie tliirti, 
the rigours of the feodal tenures and tlie forest-laws were so 
wannly kept up, that tliey occtisioned many insurrcclions of 
the barons or principal feudatories: which at last had this 
eflPect, that first king John, and aftei-wards his son, consented 
to the two famous charters of English liberties, magna earia^ 
and carta dejhresia* Of these Uie latter was well calculated 
to redress many grievances, and encroachments of tlie crivwn, 
in the exertion of forest- law : and the former confirmed mmny 
lil>ertles of the church, and redressed many grievances 
incident (o feotlul tenures, of no small moment at tlie time ; 
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though noWj unless considered attentively and with tliis re- 
trospect^ they seem but of trifling concern* But, besides 
these feodal provisions, cure was also taken therein to protect 
the subject against other oppressions, then frequently arii^Ing 
from unreasonable amercemenlSj from illegal distresses j or 
other process for debts or services due to the crownj and from [ 424 1 
the tyrannical abuse of the prerogative of purveyance and 
pre-emption. It fixed the forfeiture of lands for felony in 
the same' manner as it still remains ; prohibited for the future 
the grants of exclusive fisheries; and the erection of new 
bridges so as to oppress the neighbourhood. Mlth respeet 
to private rights : it established the testamentary power of 
the subject over part of his personal estate, the rest being dis- 
tributed among his wife and children j it laid down the law of 
dower, as it hath continued ever since ; and prohibited the 
appeals of womeiti unless foF the death of their husbands* 
In matters of public police and national concern : it enjoined 
an uniformity of weights and measures ; gave new encou* 
ragements to commercej by the protection of merchant stran- 
gers ; and forbad the alienation of lands in mortmain. With 
regard to the administration of justice: besides prohibiting 
all deniab or delays of itj it fixed the court of common pleas 
at Westminster, that tlie suitors might no longer be harassed 
with following the king's person in all his progresses; and at 
the same time brought the trial of issues home to the very 
doors of the freeholders, by directing assises to be taken 
in the proper counties, and establishing annual circuits : it 
also corrected some abuses then incident to the trials by 
wager of law and of battel ; directing the regular awarding 
of inquest for life or member* prohibited the king's inferior 
ministers from holding pleas of the crown, or trying any 
criminal charge, whereby many forfeitures might otherwise 
have unjustly aocrued to tlie exchequer: and regulated the 
time and place of holding the inferior tribunals of justice, 
the county-court^ sheriff's tourn, and court-leeL It confirmed 
and established the liberties of the city of London, and all 
other cities, boroughs, towns, and ports of the kingdom. 
And, lastly, {which alone would have merited the title that it 
bears, of the ^r<^^ charter,) it protected every individual of 
the nation in the free enjoyment of bis life, his liberty^ amj 
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his propertv, unless declared to be forfieited bj the jodgment 
of his peers, or the law <^ the land. (1 1) 

[ 425 ] H0WEVER9 by means of these struggles, the pope in the 
reign of king John gained a still greater ascendaDt here» ihao 
he ever had before enjoyed; which continued thioogfa the 
long reign of his son Henry the third : in the beginning of 
whose time the old Saxon trial by ordeal was also totally 
abolished. And we may by this time ponceiTe, in Bractoo's 
treatise, a still farther improvement in the method and rego- 
lari^ of the common law, especially in the point of plead* 
ings ^ Nor must it be finrgotten, that the fint traces whidi 
remain of the separation of the greater barons finom the less, 
in the constitution of parliaments, are fiMmd in the ^reat 
charter of king John ; though omitted in that of Heniy IIL : 
and that, towards the end of the latter of these ragus^ we 
find the first record of any writ for summoiung kni^tsi citi- 
zens, and burgesses to parliament. And here we condode 
the second period of our English legal histoty. 

III. The third commences with the reign of Edward the 
first, who hath justly been st\*led our English Justiniaq. Fcr 
in his time the law did receive so sudden a perfecdon, that 
sir Matthew Hale does not scruple to affirm ', that more was 
done in the first thirteen years of his reign to settle and esta* 
blish the distributive justice of the kingdom, than in all the 
ages since that time put together. 

It would be endless to enumerate all the particulars of these 
regulations; but the principal may be reduced under the 
following general heads. 1. He established, confirmed, and 
settled, the great charter and charter of forests. 2. He gave 
a mortal wound to the encroachments of die pope and his 
clergj-, by limiting and establishing the bounds of ecclesias- 
tical jurisdiction : and by obliging the ordinary, to whom all 

h Hal. Hist. C. L. 156. • ibiiL 158. 
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the goods of iiitestntes at tliat time belongetl> to discharge 
the debts of the deceased. 3* He defined the limits oF the 
several temporal courts of the highest jurisdictioti, those of 
the king's bench, comujon pleasj and exchequer j so as they 
might not interfere with each other's proper business : to do [ 426 3 
which they must now have recourse to a fiction^ very neces- 
sary and beneficial in the present enlarged state of property* 
4- He settled the boundaries of the inferior courts in counties, 
hundreds, and manors ; confining them to causes of no 
gieat amount, according to their primitive institution ; though 
of considerably^ greater^ than by the aheration of the vulue of 
money they are now permitted to determine. 5. He secured 
the property of the subject, by abolishing all arbitrary taxes 
and talliages^ levieil without consent of the national counciL 
6, He guarded die common justice of the kingdom from 
abuses, by giving up the royal prerogative of sending man- 
dates to interfere in private causes* 7* He settled the form, 
solemnities, and effect, of fines levied in the court of com- 
mon ]>leas : though tlie thing itself was of Saxon originaL 
Si He first established a repository for the pubhc records of 
the kingdom ; few of which are antienter than the reign of 
his father, and those were by him collected. 9, He unproved 
upon the laws of king Alfred, by that great and orderly 
method of watch and ward, for preserving the public peace 
and preventing ix>bberies, established by the statute of 
Winchester, 10. He settled and reformed many abuses 
incident to tenures, and removed some restmints on the 
alienation of landed projierty, by the statute of quia emptorcs. 
11. He instituted a speedier way for the recovery of debts, 
by granting execution, not only upon goods and chattels, but 
also upon lands, by writ of elegit ; wllicli was of signal be- 
nefit to a trading people : and upon the same commercial 
ideas, he also allowed the charging of lands in a statute mer- 
chant^ to pay debts contracted in trade, contrary to all feodal 
principles. 12, He eflfectually provided for the recovery of 
advowsons, as temporal rights; in which, before, the law 
was extremely deficient. 1 3. He also effectually closed the 
great gulph, in which all the landed property of the kingdom 
was in danger of being swallowed, by his reiterated statutes 
of mortmain ; most admirably adapted to meet the fi-auds 
that Imd then been devi$ed, though afterwards contrived to be 
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evaded by the invention of uses* 14** He e&lablished a new 
limitation of property by the creation of estates-tall ; con- 
cerning the good policy of whichj modem times have, liowever, 
entertained a very different opinion, 15. He reduced all 
Wales to the subjectionj not only of the crown, but in great 
measure of the laws, of England (which was thoroughly com* 
pleted in the reign of Henry the eighth); mul seems to have 
entertained a design of doing the like by Scotland, so as to 
have formed an entire and complete tin ion of the Island of 
Great Britain* 

I MIGHT continue tliis catalogue much fiirther — but upon 
the whole we may observe, that the very scheme and model 
of the administration of common justice between party and 
jpatty, was entirely settled by tliis king**: and has continued 
nearly the same, in all succeeding ages, to this day, abating 
some few alterations, which the humour or necessity of snli* 
sequent times hath occasioned. The forms of writs, by which 
aptions are commenced, were perfected in his reignf and 
established as models for posterity- The plefulings, coiisc- 
t|ucnt upon the writsj were then !>borty nervous, and per- 
spicuonsj* not intricate, verbose, and formal. The legal 
treatisesj written In his time, as Britton, Fleta, Hengliani, 
and the rest, are* for the most part, law at this day ,• or at 
least wefT so, till the alteration of tenures took place. And^ 
to conclude, it is from lliis period, from the eKBCi obsenmtmH 
of vmgiia carta^ rather than from it's makifig or renewal^ in 
the days of Ins grandfather and father, that the Uberty of 
Englishmen began again to rear it's head ; though tlve weight 
of the military tenures hung heavy upon it for many ages 
after. 



I CANNOT give a better proof of the excellence of bis con- 
stitutions, than that from his thne to that of Henry the eighth 
there happenetl very few, and those not very considerable, 
alterations in die legal Jbrms of proceedings* As to niatler 
of mbsiaticv: the old Gotliic powers of electing the principal 
subordinate magistrates, the sheriffs, and conservators of 
£ i28 ] 'the peace, were taken from the people in the reigns of Ed- 
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wurcl IL and Eel ward III.; and justices of the peace were 
established instead of the latter. In the reign also of Edward 
the third the parliament is supposed most j>robably to have 
assumed it's present form ; by a separation of the commons 
from the lords. (12) The statute for defining and ascertain- 
ing trca,sons was one of the first productions of ihh new- 
inoddled assembly; and the transhition of the law proceethngs 
from French into Latin anodien Much also was done, under 
the auspices of this ma^ianinioos prince, for establishing our 
domestic manufactures ; by prohibiting tlie cxporUilion of 
English wool, and the importatiun or wear of foreign cloth or 
furs; and by encouraging croth-workers from other countries 
to settle here- Nor was the legislature inattentive to many 
other branches of commerce, or indeed to eonmierce iu 
general : for, in particular, it enlarged the credit of the mer- 
cliantj by iirtroducing tlie statute staple: whereby he might 
the more readily pledge his lauds for the security of his nier- 
cautile debts. And, as personal property now grew by the 
extension of trade, to be much more considerable tlian for- 
nierly> care was taken, in case of intestacies, to appoint 
administrators particularly nominated by the law^ to distriliute 
that personal property among the creditors and kindred of 



(19) Mr, Hal km jjkces this event eurUofi m the nth Ei L the Cam- 
nit>n5 sate at Acton BurneN, wbile the LonU were sitting ut SiirL*w!»bur}' : 
and a division of the houses niLvy be traced with more or less clearness from 
the Parllamentar)' Rolls iti the Bth, 9th, iiod isth years of Ed. 2,, and the 
I Ed.S. Mr, Jldlaoi itidccJ argues tliat it is highfy improbable that the 
two houses ever intermingled in voting, because their respective money 
grants almost uni to rmly -varied in amount, and becDLL&c it cannot be eon- 
icived that the lord** would have suffered t!ie commonsj who were ntinieri^ 
eally a large majority, to have interfered, and thereby acquired an over- 
[jowenng inflnenee, in their deliberations. When, however, the insignificance 
of the Commons^ in the infancy of their assembling, is considered, the force 
of this Utter argument is much weakened; their nunierieal mujority >iroiiIf{ 
have hecn of little account in the eyes of the peers. It is probabZer indeed^ 
that in the beginning, the genera! business of the commons was to petition 
for aJterations of the hiw, and to gn^nt their money : in these two depart- 
ments we may suppose thai ihcy were allowed to come to their own 
resolutions by themselves, and did not interfere with the lords in theirs ; 
in measures of gcneru.1 government their ofiice perhaps was rather to assent 
to the resolve* of the king and lords thau to deliberate as a dtsftinct body* 
See llallanu Midd. Agc3, cIk viii, p 3. 
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the deceased, which before hod been usually applied^ by the 
officers of the ordinaryj to uses then denominated piou^. 
Tlie statutes also of praammircy for effectually depressing the 
civil power of the popCj were the work of this and the sub" 
sequent reign. And the establishment of a laborious parochial 
clergy, by tlie endowment of vicarages out of the overgrown 
possessions of the monasteries, added lustre to the close of the 
fourteenth century : though the seeds of the general reform- 
ation^ which were thereby first sown in the kingtlom, were 
almost overwhelmed by the spirit of persecution, introduced 
into the laws of the lajid by the iufiuence of the regular clergy- 

From this time to^at of Henry the seventh, tlie civil wars 
and disputed titles to the crown gave no leisure for farther 
r ^29 ] juridical improvement; ** nam silent leges inter at^^t:* — And 
yet it is to these very disputes that we owe the happy loss of 
all the dominions of the crown on the continent of France i 
which turned the minds of our subsequent princes entirely to 
domestic concerns* To these likewise we owe tlie method of 
barring entails by the fiction of common recoveries ; m vented 
originally by the clergy, to evade the statutes of mortmain, 
but introduced under Edward the fourth, for the purpose of 
unfettering estates, and makbg them more liable to forfeiture i 
while, on the other hand, the owners endeavoured to protect 
them by the universal establishment of tiseSj another of the 
clerical inventions* (IS) 

In the reign of king Henry the seventh, his ministers {not 
to say the king himself) were more industrious in hunting 
out prosecutions upon old and forgotten penal laws, in order 
to extort money from the subject, than in filming any new^ 
beneficial regulations. For the distinguishing character of 
this reign was that^of amassing treasure in tlie king^s coffers^ 
by every means that could be devised; and almost every 
altemtion in the laws, however salutary or otherwise in their 



(11) In the reign of H. 6. many useful atanitea passed relative to leigai 
and judicial proceedings, the conduct of sherifl^ and their €><Ecera, the qutt-' 
tiRcatJon of jurors, and their puiiislinicnt for corrupt verdicts. In thii 
reign also the right of peeresses to a triiil h_v peers was ascertdined. 
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future conseqiiencesj had this and this oiity for their great and 
ini mediate object. To this end the court of star-chamber wag 
new-modelled^ and armed with powers, the most dangerous 
and unconstitutional, over the persons and properties of the 
subject. Informations were allowed to be received j in lieu 
of indictments, at the assises and sessions of the peacei in 
order to multiply fines and pecuniary penalties. The statute 
of fines for landed property was craftily and covertly con- 
trived, to facilitate the destruction of entails, and make the 
owners of real estates more capable to forfeit as well as to 
aliene. The benefit of clergy (which so often intervened to 
stop attainders and save the inheritance) was now allowed 
only once to lay offenders who only could have inheritances 
to lose* A writ of capias was permitted in all actions on the 
case, and the defendant might in consequence be outlawed ; 
because upon such outlawry his goods became the property 
of the crown. In short, there is hardly a statute in this reign, 
introductive of a new law or moilifying die oldj but what [ 430 ] 
either directly or obliquely tended to the emolument of the 
exchequer. 

IV, This brings us to the fourth period of our legal his* 
tory, rr;;. the reformation of religion, under Henry the eighth, 
and his children ; which c^>ens an entirely new scene in eccle- 
siastical matters ; the usurped power of the pope being now 
for ever routed and destroyed, all his connections with this 
island cut off, the crown restored to it's supremacy over spi- 
ritual men and causes, and the patronage of bishoprics being 
once more indisputably vested in the king- And, bad the 
spiritual courts been at this time re-nnited to the civil, we 
should have seen the old Saxon constitution with regard to 
ecdesiastical polity completely restored. 

With regard also to our civil polity, the statute of wills, 
and the statute of uses (both passed in the reign of this 
prince), made a great alteration as to property : the former, 
by allowing the devise of real estates by will, which before 
was in general tbrbidden j the latter, by endeavouring to 
destroy the intricate' nicety of ««^j, though the narrowness and 
pedantry of the courts of common law prevented this statute 
from having it's full beneficial effect. And thence the courts of 
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equity assumed a junsdiction, dictated by common jiislice nnd 
common sense: which however arbitnirily exercised or pro- 
ducuve of jealousies in it*s infancy, hns at length been oiatUTcd 
into a most elegant system of rationid jumprudence ; the 
principles of which (notwithstanding they may differ in forms) 
are now ecjually adopted by the courts of both law^ and equity* 
From the statute of uses, and anolher statute of ihe same 
antiquity {which protected estates for years from being de- 
stroyed by the reversioner )j a remarkable alteration took place 
in the mode of conveyancing : the antient assurance by feoff- 
ment and livery upon tlie land being now very seldom prac- 
tisedj since the more easy and more private hiventSon of 
transferring properly, by secret conveyances to uses, and long 
terms of years being now continually created In mort^ges 
[ 43 1 ] and famUy settlements^ which may be moulded to a tliuusatid 
useful purposes by the ingenuity of an able ai^tist* 



I 



The farther attacks in this reign upon the immunity of 
estates-tail J which reduced them to little more than tlie condi- 
tional fees at the common law, before the pasi^ing of the statute 
de donis ; the establishment of recognizances in the nature of a 
statute-staple, for facilitating the raisin g of money upon landed 
security ; and the introduction of the bankrupt laws^ as well 
for the punishment of the fraudulent, as die relief of the un- 
fortunate, trader; all these were capital aherations of our 
legal polity* and highly convenient to that character, which 
the English began now to re-assume, of a grant conmierciul 
people. The incorporation of Wales with Engiand, and 
the more uniform administration of justice, by destroying 
some counties palatine^ and abridging the mireasonable pri- 
vileges of such as remained, added dignity and strengdi (o 
the monarchy; andj together widi tlu^ numerous improve- 
ments before observed upon, and the redress of many grie\'- 
auces and oppressions which had been introduced by bis 
father, will ever make the administration of Henry VII L a 
very distinguished ^ra in the annals of juridical history* 

It must be however remarked, diat (particularly in kis 
latter years) the royal prerogative was theo strained to a very 
tyrannical and oppressive height; and, what was the worst 
citcunist^uice, it's cucrouclancuts were established by hiw» 
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under the saiictian of those pusillanimous parUamontSj one of 
wliich, to it's eternal disgrace, passed a siaiutej whereby it waii 
enacted that the king*s proclamations should have the force of 
acts of parliament; and others concurred in the creation of 
that aniiizing heap of wild and new-fangled treasons, which 
were slightly touched upon in a former chapter \ Happily 
for the nation, this arbitrary reign was succeeded by the 
minority of an amiable prince ; during the short sunshine of 
which, great part of these extravagant laws were repealed. 
And, to do justice to the shorter reign of queen Many, many 
salutary and popular laws^ in civil matters, were made under [ 432 ] 
her adtninistration ; perhaps tlie better to reconcile the people 
to the bloody measures which she was induced to pursue^ 
for the re-eslablishment of religious slavery : the well-con- 
certed schemes for effecting which, were (through the provi- 
dence of God) defeated by the seasonable accession of queen 
Elizabeth. 



The religious liberties of the nation being, by that ha[)py 
event, established (we trust) on an eternal basis ; (thouf*h 
obliged in their infancy to be guarded, against papists and 
other lion -conformists, by laws of too sanguniary a nature,} 
the forest-laws having fallen into disuse; and the adniinisu^a- 
tion of civil rights in the courts of justice being cai'ried on in 
a regular course, according to the wise institutions of king 
Edward the first, without any material innovations ; all the 
principal grievances introduced by the Norman conquest seem 
to have been gradually shaken offj and our Saxon constitu- 
tion restored, with considerable improvements ; except only 
in the continuation of the military tenuresj and a tew other 
points, which still armed the crown with a very oppressive 
and dangerous prerogative^ It is also to be remarked that 
the spirit of enriching the clergy and endowing religious 
houses had (through the former abuse of it) gone over to such 
a contrary extreme, and the princes of the house of Tudor 
and their favourites had fallen with sucli avidity upon the 
spoils of the church, that a decent and honourable mainte- 
nance was wanting to many of tiie bishops and clergy. This 
produced the resirainitig statutes, to prevent the aJienatioujs 

' Stc |)!ig* 8C. 
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of lands and tithes belonging to the church and timi^erstdes 
Tlie number of indigent persons being also greatly mcre&sedf 
by withdrawing the alms of the monasteries, a plan wns 
formed in the reign of queen Elizabeth, more humane and 
beneficial than even feeding and clothing of mlUians j by 
affording them the means (with proper industry) to feed and 
to clothe themselves* And* tlie farther any subsequent plans 
for maintaining tlie poor have departed from tlib msttttition, 
the more impracticable and even pernicious their visiotiflr^* 
attempts have proved 



[ 4-33 ] HoirEVERj considering the reign of queen Elizabeth in u 
great and pohtical vieiv, we have no reason to regnet many 
subsequent alterations in die English constitution* Fort 
though in general she was a wise and excellent princess, and 
loved her people j though in her time trade flourished, riches 
increased J the laws were duly administered, the nation was 
respected abroad, and the people happv at home i yet, ihe 
increase of the power of the star*chamber, and the erection 
of the high commission court in matters ecclesiastical, were 
the work of her reign. She also kept her parliaments at a 
very awful distance : and in many particulars she, at times^ 
woidd carry the prerogative as high as her most arbitrary 
predecessors. It is true, she very seldom exerted this preroga* 
live, so as to oppress individuals ; but still she had it to eKcn ; 
and therefore the felicity of her reign depended more on her 
want of opportunity and inclination, than want of power, to 
play the tyrant* Tliis ts a high encomium on her merit ; but 
at the same time it is sufficient to shew, that these were nol 
those golden days of genuine liberty that we formerly wef« 
taught to believe : for, surely, die true liberty of the subject 
consists not so much in the gracious behaviour, m in the 
limited power of the sovereign* 

The great revolutions that had happened, in manners and 
in property^ had paved the way^ by imperceptible yet sure 
degrees, for as great a revolution in government : yet, while 
that revolution was cflecting, the crown became more arbi- 
trary than ever, by the progress of those very means, whidi 
afterwards reduced it's power. It is obvious to everj^ observer, 
that, till the dose of the Lancastrian civil wars, the property 
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and the power of Uie nation were chiefly tUvided between the 
king, ihe nobility, and die clergy. The commons were 
generally in a state of great ignorance ; their personal wealth, 
before the extension of trade, was comparatively small ; and 
the nature of their landed [>roperty was such, as kept them 
m continual dependence upon their feodal lord^ being usually 
some powerful baron, some opulent abbey, or sometimes the 
king himself Though a notion of general liberty had 
strongly pervaded and animated the wlioie constitution, yet, 
the particular liberty, the natural equality, and personal 
independence of individuals, were little regarded or thought 
of ; nay, even to assert them was treated as the height of 
sedition and rebellion. Our ancestors heard, with detestation 
and horror, those sentiments rudely delivered^ and puslied to 
most absnrd e^itremes, by the violence of a Cade and a Tyler, 
which have since been applaudedj widi a ^al id most rising 
to idolatry, when softened and recommended by the eloquence, 
the moderalton, and the arguments of a Sidney, a Locke, 
and a Milton. 



[ i3* 



But when learning, by the invention of printing and tlie 
progress of religious reformation, began to be universally dis- 
seminated ; when trade and navigation were suddenly carried 
to an amazing extent, by the uae of the compass and the 
consequent discovery of the Indies j the minds of meii, thus 
enlightened by science and enlarged by observation and travel^ 
began to entertain a more just opinion of the dignity and rights 
of mankind. An inundation of wealth flowed in upon the 
merchants, and middling rank ; while the two great estates 
of the kingdom, whicli tbrmerly had balanced the prerogative, 
the nobility and clergy, were gready iinpoverisbed and weak- 
ened. The popish clergy, detected in their Irauds and abuses, 
exposed to the resentment of the populace, and stripped of 
their lauds and revenues, stood trembling for Uieir very 
existence, Tlie nobles, enervated by the refinements of 
luxury (which knowledge, foreign travel, and the progress 
of the politer arts, m-e too apt to introduce w*itli themselves), 
and fired with disdain at being rivalled in magnificence by 
the opulent citizens, fell into enormous expenses ; to gratify 
which they were permitted, by the pohcy of the times, to 
dissipate their overgrown estates, and alienate their antient 



Ch, S3< 



WRONGS. 



455 



their strength* 8he therefore drew a veil over the odious 
part of prerogative; wJilch was* never wantonly ttirown aside, 
but only to answer some important purpose : and, though the 
royEil treasury no longer overflowed with the wealth of the 
clergy, which had been all granted out, and had contributed 
to enrich the jieople^ she asked for supplies with such tnodet^ 
ationj and managed them with so much ceconomy, that the 
commons were happy ia obliging hen Such, in short, were 
lier circumstanceSj her necessities, her wisdom, and her good 
disposition, that never did a prince so long and so entirely 
for the space of lialf a century together, reign in _ the affec- 
tions of the people. 



On the accession of king James L, no new degree of royal [ 436 ] 
power was added to, or exercised by him ; but such a sceptre 
was too weighty to be wielded by such a hand. The unrea- 
sonable and imprudent exertion of wljat was then deemed to 
be prerogative, upon trivial and unworthy occasions, and 
the claim of a more absolute power inherent in the kingly 
office than had ever been carried into practice, soon awaken eil 
the sleeping lion* The people heard with astonishment docv 
trines preached from the throne and the pulpit, subversive of 
liberty and property, and all the natural rights of humanity. 
They examined into the divinity of this claim, and found it 
weakly and fallaciously supported ; and common reason 
assured them, that if it were of human origin, no constitution 
could esiabhsh it without power of revocation, no precedent 
could sanctify, no length of time could confirm it. The leaders 
felt the pulse of Ute nation, and found they had ability as 
well as inclination to restst it: and accordingly resisted and 
opposed it, whenever the pusillanimous temper of the reigning 
monarch had courage to put it to the trial; and they gained 
some little victories in the cases of concealments, monopolies, 
and the dispensing power. In the mean time, veiy litde was 
done for die improvement of private juslicej except the 
abolition of sanctuaries, and the extension of die bankrupt 
laws, the limitiition of suits and actions, and the regulating 
of informalions upon penal statutes. For I cannot ckss the 
laws against witchcraft and conjuration under the bead of 
improvements ; nor did the dispute between lord Ellesmere 
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and sir Edward Coke, concerning the powers of tbe court of 

chancery, tend much to the advancement of justice. (15) 

Indeed when Charles the first succeeded to the crown of 
his father, and attempted to revive some enormities, which 
had been dormant in the reign of king Juines, the loans axid 
benevolences extorted from the subject, the arbitrary impri- 
sonments for refusal, the exertion of martial law in time of 
peace, and other domestic grievances, clouded the mamiiig of 
[ 437 ] that misguided prince's reign; which, though the dood of it 
began a httle to brighten, at last w ent down in bloody anJ left 
the whole kingdom in darkness* It must be acknowledged 
that J by the petition of right, enacted to abolish tliese en- 
croachments> the English constitution i-eceived great jdteratiao 
and improvement* But there still remained tlie latent power 
of die forest-laws, which the crown most unseasonably revived* 
The legal jurisdiction of the star-chaiuber and high commis- 
sion courts was a! so extremely great ; though thek^ usurped aii<- 
thority was still greater. And if we add to lliese the disuse of 
parliaments, the ill-timed zeal and despotic proceedings of the 
ecclesiastical governors in matters of mere indifiTerence^ to^ 
gether with tlie arbitrary levies of tonnage and pouodagey 
ship-money, and other projects, we may see grounds mos 
amply sufficient for seeking redress in a legal constituticuial^ 
way* This redress, when sought, was also constiuiUotiaUjr 
given ; for all these oppressions were actually abolished by ibe 
king in parliament, before the rebellion broke out, by ibe 
several statutes for triennial parliaments, for abolishing tlie 
star-chamber and high commission courts, for osceit&itiing 
the extent of forests and forest-laws> for renouociiig sbrp» 
money and other exactions^ and for giving up the preao^gaiire 
of knighting tbe king's tenants in capUe in consequence of 
then: feodal tenures j thougli it must be acknowledged that 



(15) To the author's ihort list of improTements in the law in tbe rdpi 
of j* K may be added ihe statutes for extending the benefit of clef^i' to 
wotnen in certain offeuces, the restriction upon cmxs in certain frivofimi 
actions^ and the saluiaf}/ a«£»iiitance afibrded to magistrate in their deftmcip 
to iMsttous l>roti|;ht i^goinat them for thiup done in the executiiia m( their 
office. 
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these concessions were not made with so good a grace, as to 

conciliate the confidence of the people^ Unfortunately, 

either by his own mismanagement^ or by the arts of his 

enemies, the king had lost the reputation of sincerity, which 

is the greatest un happiness that can be fa 1 a prince. Though 

he formerly had strained his prerogative, not only beyond 

what the genius of the present times would bear, but also 

beyond the examples of former ages, he had now consented 

to reduce it to a lower ebb than was consistent with mo 

n arch teal government, A conduct so opposite to hrs temper 

and principles, joined with some rash actions and unguarded 

expressions, made the people suspect that this condescension 

was merely temporary. Flushed therefore with the succe^ 

they had gained, fired with resentment for past oppressions, 

and dreading the consequences if the king should regain his [ 43S ^ 

power, the popular leaders (who in all ages have called them* 

selves the people) began to grow insolent and ungovernable i 

their insolence soon rendered them desperate ; and despair at 

length forced them to join with a set of military hypocrites 

and enthusiasts, who overturned the church ajid monarchy, 

and proceeded with deliberate solemnity to the trial and mur-i 

der of their sovereign, 

I PASS by the crude and abortive schemes for amending 
the laws in the times of confusion which followed ; the most 
promising and sensible whereof {such as the establishment of 
new trials, the abolition of feodal tenures, the act of navi-» 
gation^ and some others) were adopted in the (16) 



(le) Perhaps the author dismisses with too Httte cereinon^j^ the laboura 
of the parliameDt collected in Scobeirti Statute Book. I will metition two 
very importaot ordinances; that of 1654, c* ZS* against dudJing, and that 
of the *ame year, c. 44, for regtilatiog the high coitrt of Chancery, The 
firsts besides ^me r^ulations which go to prevent the giving or accepting 
of challenges^ makes all deaths which happen in duels murder ; and the 
offence, both of principals and seconds wheii death Joes not ensue, puniih- 
able with banishment for life. The latter contains long and elaborate 
rules for the jurisdiction and proceeding* of the court of chancery, from 
which, perhaps, some uiefiil matter might be derived, even in the present 



438 



PUBLIC 



Boom f V. 



V. FiFTii period, which I am next to mention, viz^ after 
the restoration of king Charles II, Immediately upon wliich^ 
the principal re mining grievance, th^ doctrine and conse- 
quences of miiitarj tenures, were taken away and abolished, 
except in the instance of corruption of inheritable blood* 
upon attainder of treason and felony. And though the mo- 
narch, in whose person die royal government was restored^ 
and with it our antient constitution, deserves no commend- 
ation from posterity, yet in his reign (wicked* sanguinary, 
and turbulent as it was), the concurrence of happy circuiii* 
stances was such, that from thence we may elate not only th^ 
re-establishment of our church and monarchy, but also ilie 
complete restitution of EngUsh libertvj for the first lime 
since it's total abolition at die conquest For therein not 
only these slavish tenures, the badge of foreign dominion, with 
all their oppressive appendages, were removed from incumber- 
ing the estates of the subject ; but also an additional securtly 
of his person from imprisonment was obtained by that g;reat 
bulwark of our constitution, the habeas corpm act* These 
two statutes, with regard to our properly and personst form 
a second magjia cmia^ as beneficial and efiectual as that of 
Running- Mead* That oidy pruned the luxuriances of the 
feodal system; but the statute of Charles the second exiii*- 
t 4-S9 3 pated all it's slaveries; except perhaps in copyhold tenure; 
and there also they are now in great measure enervated by 
gradual custom, and the interposition of our courts of Jm^ce* 
Magna carta only, in general terms, declaredt that no man 
shall be imprisoned contrary to law : the habeas corpus act 
points him out effectual means» as well to release himself, 
though committed even by the king in council, as to putusfa 
all those who shall thus unconstitutionally misuse him. 

To these I may add the abolition of the prerogatlv€!s of 
purvej^ance and pre-emption ; the statute for holding triett* 
nial parliaments ; the test and corporation acts, which secure 
both our civil and religious liberties; the abolition of the 
writ de haeretico eomhurendo ; the statute of frauds and fieijct^ 
ries, a great and necessary security to private property ; the 
statute for distribution of intestates' estates, and that of 
amendments and jeofails^ which cut off those superfluous 
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niceties which so long had disgraced our courts; together 
with many other wholes^ome acts that were passed in this 
reign, for the benefit of navigation and the improvement of 
foreign commerce : and the whole, when we Hkewise con- 
sider the freedom from taxes and armies which the subject 
then enjoyed, will be sufficient to demonstrate this truth, ^* that 
" the constitution of England had arrived to it's full vigour, 
** and the true balance between liberty and prerogative was 
** happily established by iaWf in the reign of king Charles 
** the second." 



It is far from my intention to paJliate or defend many very 
iniquitious proceed! ngSj cofiirafy to all law^ In that reign, 
through the artifice of wicked politicians, both in and out of 
employment* What seems incontestible Is this ; that ^/ t^e 
iaw % as it then stood (notwithstanding some invidious^ nay 
dangerous^ branches of the prerogative have since been lopped 
off, and the rest more clearly defined), the people had as large C 4riO ] 
a portion of real liberty as is consistent with a state of society ; 
and sufficient power, residing in their own hands, to assert 
and preserve that liberty, if invaded by the royal prerogative. 
For which I need but appeal to the memorable catastrophe 
of the next reign* For when king Charles's deluded brother 
attempted to enslave the nation, he found it w^as beyond his 
power : the people both could, and did, resist him ; and, in 
consequence of such resistance, obliged him to quit his en- 
terprise and his throne together. Which introduces us to 
the last period of our legal history ; viz. 

VL From the revolution in 1688 to the present time. In 
this period many laws have passed ; as the bill of rights^ the 
toleration-act, the act of settlement with it's conditions, the 
act for uniting England with Scotland, and some otliers : 
which have asserted our liberties in more clear and emphati- 
cal terms; have regulated the succession of the crown by 
pftrliament, as the exigencies of religious and civil freedom 
required; have confirmed, and exemplified, the doctrine of 

■^ The polni of time M which I paaed, ftnd thiit far licensing the press 
would chuse to ^t this theoretical per- had e&pirtd ; though the yevs which 
feciion of our public law, b In the year immediateiy followed it were Utuef of 
1679; affcer the haheat corput act was grea^ ptacticai oppremon. 
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r£sistanc«, when the executive magistrate endeavours lo sub? 
vert the constitution ; have maintained the superiority of the 
laws above the king* by pronouncing his dispensing po^er 
to be illegal : have indulged tender consciences with every 
religious liberty, consistent with the safely of the slate ; have 
, established triennial, since turned mtQ septennial, elections of 
member^ to serve in parliament } have excluded certain offi- 
cers from the house of commons ; have resti'ained the king^s 
pardon from obstnicting parliamentary impeachments; have 
imparted to all the lords an equal right of trying their fellow* 
peers ; have regulated trials for high treason ; have aflbrded 
our i>osterity a hope that corruption of blood may one day 
be abolished ^nd forgotten ; have (by the desire of his present 
majesty) sipt bounds to the civil list, and placed the admi- 
nistration of that revenue in hands that are accountable ta 
parliament ; and have (by the like desire) made the ji;dg:es 
completely independent of the king^ his ministers^ and Jii$ 
successors. Yet, though tliese provisions have, m appear- 
r 441 ] Qiice and nominally, ^educed the st^pength of the executive 
power to a much lower ebb than in the preceding period ; if on 
the other hand we tkrow into (Jie opposite scale (what perhaps 
the immoderate reduction of the antient prerogative m^y have 
rendered in some degree necessary) the vast acquisition of 
force, arising from the riot-act, and the annual expedience of 
a standing army j and the vast acquisition of personal attach- 
ment^ arising from the magnitude of tiie national debt, and 
the manner of levying those yearly millions that are aj^ro- 
priatcd to pay the interest ; we shall find that the cfowp has, 
gradually and impercqitibly, gained almost as much in in- 
fluence as it has apparently lost in prerogative. 

The chief alterations of moment (for the time would fiJl 
me to descend to minutife) in the administration of private 
Justice during this period, are the solemn recognition of tbe 
law of nations wjdi respect to the rights of embassadors a 
the cutting oflF, by the statute for the amendment of the Uw, 
a vast number of excrescences, that in process of time bad 
sprung out of the practical part of it : tbe protection of cor- 
porate rights by the improvements in writs of mandamus^ fui4 
informations in nature of qua wananio : the regulatiotis of 
(rials by jury, and the admitting witnesses for prisoners yr 
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oath : the farther testfaints upon Hlienation of !ancts in mort- 
main i the annihilation of the terrible jutlginent of peine Jbrt 
et dure: the extension of the benefit of clergjv by abolishi/ig 
the pedantic criterion of reading : tlie counterbalance to lhi» 
rnercjj by the vast increase of capital punishment ; the new 
anil effectual methods for the speedy reaivery of rents : the 
improve men t*? which haife been made in ejectments for the 
trying of titles : the introduction and establishment of paper- 
creditf by indorsements upon bilk and notes, which have 
shewn the legal possibility and convenience (whicli our an- 
cestors so long doubted) of assigning a chose in action ; the 
translation of all iegat proceedings into the English language : 
the erection of courts of consicience for recovering small 
debts, and (which is much the better plan) the reformation 
of county eouns : the great system of marine jurispnulence, 
of which the foundations have been laid^ by clearly deve- [ 44^ ^ 
loping the principles on which }K>licies of insurance are 
founiletl^ &nd by happily applying those principles to parti- 
cular cases : and^ lastly, the liberality of sentiment, which 
(though late) has now taken possession of our courts of com- 
mon law, and induced them to adopt (where facts can be 
clearly ascertained) the same principles of redress as hare 
prevailed in our courtsi of equity, from the time that lord 
Nottingham presided there ; and this> not oftty where spe- 
cially impowered by particular statutes (as in the case of 
bonds, mortgageffj and set-offs), but by extending the reme- 
dial influence of the ei|Uitable writ of trespass on the case 
according to it's primitive institution by king Edward the 
first, to almost every instance of injustice not remedied by 
any other ptocess. And these, I think, are all the material 
alterations that have happened with r-spect to private justice 
in the course of the present century. 

Thus therefore, for the amusement and instruction of the 
student, I have endeavoured to delineate some rode outlines 
of a plan for the history of our laws and liberties : from their 
first rise, and gradual progress, among our British and Saxon 
ancestors, till their total eclipse at the Norman conquest \ from 
which tliey have gradually emerged, and risen to the perfec- 
tion they now onjoy^ at different periods of time. We have 
seen, in the course of our enquiries* in this and the former 
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volumes, that the fundamental maxims and rules of ih 
winch regard the rights of pei'sons, and the rights of things, 
the private injuries that may be offered to both, and liie 
crimes which affect the pubhcj have been and are every day 
itoproving, and are now fraught with the accumulated wisdom 
of ages J that the forms of administering justice cfMiie lo per--! 
faction under Edward the first; and liave not been muck 
varied J nor always for the better* since: that our religiau; 
liberties were fully established at the reformation : but tJmt 
the recovery of our civil and political liberties was a work 
of longer time ; they not being thoroughly and completely 
regained, till after the restoration of king Charles, nor fully 
[ 445 ] c^nd explicitly acknowledged and defined, till the aera of the 
ha|7py revolution. Of a constitution^ so wisely contrlvedf 
so strongly raised, and so highly finislied, it is hani to speak 
with that praise, which is justly and severely it's due 2 — the 
thorough and attentive contemplation of it will faruisii jC'^ 
best panegyric* It hath been the endeavour of these com-- 
nientaries, however the execution may have succeeded^ to 
examine it's solid foundations, to mark out it^s extensive plan^ 
to explain the use and distribution of it's parts, and from the 
harmonious concurrence of those several pafta» to demonstrate 
the elegant proportion of the whole. We have taken occa- 
sion to admire at every turn the noble monuments of antietii 
simplicity, and the more curious refinements of modem art* ^J 
Nor have it's faults been concealed from view; tor faults it^| 
has, lest we should be tempted to think it of more than hiitnim ' 
structure J defects, chiefly arising from the decays of time, 
or the rage of unskilful improvements in later ages. To sm*- 
tain, to repair, to beautify this noble pile, is a charge in- 
trusted principally to the nobility, and such gentlemen of die 
kingdom as are delegatetl by tbeir conntry to parJianieut. 
The protection of the Liberty of BiirrAiN k a duty which 
they owe to themselvesj who enjoy it ; to tlieir ancestors, who 
transmitted it down ; and to their posterity, who w ill claim at 
their hands this, the best birthright, and noblest inheritAace 
of mankind, (17) 

(17) 1 wish It were in my power to finish this sketch of ouf legal hiiioqr 1 
in tlie lame faithful and spirited manaer hi which the author hus 
an4 carried it down tu hi^ owq lime. Since the 3'car J 780| in whicli 
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died, the legist atufc has provided ample malenEih for one who ftaw thinp 
in 80 libera! and coniprehenstve a «pirit,and arranged them in such striking 
and lucfd order* In regtird to legal and judicial matters he might have 
pointed out the restraint imposed on the firre*t of the person, and the 
right given to a dischtii^e on making a deposit with the arresting of&cer j 
the assistance afforded to inferior courts by arming them with the procfM 
of the superior where necoisary; the prevention of dclny in tlie rrial of 
misdemeanors, and the salutary increase of severity in their punishment ; 
the great generaf diminution of the number of capital oftenccs, and the 
necessary and wise addition made to the severity of Siubsiituteii and inferior 
pnnishmenis ; the making capital certain aggravated attempts at murder, 
and the siniplifyLng the trial of certain enormous treasons ; the abolition 
of many punishments, as thnt of the pillory nnd the burnings or whipping 
of females; and of the barbarous antJ shocking parts of olhersi, as that 
of embo welling in treason ; the suppression of appenJ^t in treason, murder, 
or felony, and of the trial by battel in civil suits ; the taking away cor* 
ruption of blood, except in ca^es of treason or murder; the provision 
for the expemics of prosecutions in felony, and for the care and disposal 
of lunatic offenders; the great improvements in the system of gaoh and 
houses of correction ; the dechimtion of the functions of the jury in the 
ease of Jibel; the regulation of the cccleaiastical courts; the trial and 
punishment of offences committed on the high ^eas, or in the colonies; 
and lust, not least, the revision and conaolidation of the laws, which regu* 
late that great bulwark of our liberties, the trial by jury. 

As measures calculated to secure the integrity of the representative 
body, 8ir W* Blac ketone would probably have noticed the act for securing 
the independence of the Speaker, those which prevent public eontractoraj 
and certain public officers from sitting in the houae, which suspend, or 
remove bankrupt members from their seats ; and prohibit persona filling 
offices in the revenue from voting at elections. 

In matters of geuerni or internal polity, he would have pointed out the 
formation of a regular system and jurisdiction for the punishment, as well 
BA relief of insolvent debtors ; the many amendments, and finally the con* 
aolidation of the bankrupt law ; the great diminution of the disabilities 
of roman catholics and dissenters ; the liberal alterations in the spirit of 
the navigation lawn ; the attempts to estimate accumtely the increase of 
population by a census taken at stated intervals, and a more careful keep- 
ing of parochiitl registers; the sensible and bmnane attempts to modify 
and improve the poor laws ; the protection and encouragement afforded 
to friendly societies, and the institution of banks for tht savings of the poor ; 
the grand measure of the Union with Ireland ; the honest renunciation of 
the slave trade for ourselves, and the sincere and repeated endeavours to 
procure its atmlition by all other nations. 

These might fofm some of the features of the picture with which the 
Commentaries might have closed, if they had been written in the present 
day ; the system is still imperfect, and many things remain to be done, 
which the author might, perhaps, have suggested with something of judicial 
authority. Without thinking myself entitted to do so, 1 may venture to 
expr^s not only my wishes, for the gradual perfecting of the English laws 
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and cDiutltiition, but my strong conviction, that ihey wUl co^tbue lo be 
improved with the increasing lighu of the age. It is our great bleniiig to 
have the machinery of iniprovement always ready to work, m a le^ikKiire 
which, though aJroost perjnancntly sitting, is yet drawn from the general 
body of the people, forms part of itj mixes in a.\l its bu^in^ises mmI 
amufiements, and h acted upon by all its hopes, fears, and interests. Tbe 
very facility of legislation perhaps leads to inconvenience in the multi- 
plying of laws, and in provoking attempts to remedy inconveniences which 
must be borne, or prevent evils which the unassisted prudence of mdi^ 
viduah might more wisely be left to guard against* But these are cooi- 
parattvely slight evik, not counterbalancing the great good of poMCM^ 
a power of improvement perpetually advancing with the age. it beeomtt 
not the Commentator on the laws to indulge in a spirit of indi^crimiQate 
approbation ; perhaps it was the leaning of Str W. Blackstone*f inind 
to take too favourable a view of his subject, a more esEcuiable failkig 
than ihe opposite one of a captious and querulous spirit; but I thipk 
he might have reasonably indulged ibc conviction which I have e^ipreued 
abovej because the characteristic of the legislature (or the last Bfty yeafs 
has been a sincere desire of general improvement i and a particular zeml 
for the bettering the condition of the lower, or unfortunate classy of 
society « Fewer measures, purely aristocralic, have passed into Lawi than 
heretofore ; while no proposition has been coldly received, that was sensi- 
ble in its detaibj and had for its object the reformation of the crimiiial, 
the instruction of the ignorant, the dissemtnatlon of sound religion, the 
vindicating the rights of the oppressed, or the grndtiat advancement of 
the labouring and mechanic orderi of the population* 

With these remarks, and not w-illing unneccsaarily lo expose myseJf to 
disadvantageous compari]M:>n^ by repeating in le«i forcible language ihe 
seniimentfi with which Blackstone closes his work, but with which I en- 
tirely concur ; I terminate what has been for a long time the interesting 
employment of my leisure hours. No one can be so sensible of ihe ita- 
perfection of my attempt, as I am tnyselfi but few, perhaps, appreciate m 
lensibly the difBculties of the task. I confess freely, that when I com- 
menced it, I had uoi duly measured my own ability to encounter them i 
if I had, I should never have ventured upon the undertiiking. But the 
work is now before the public ; I can truly say that a sense of my own 
weakness has never been wanting to me in tbe whole course of It, and I 
believe that 1 have laid down nothing presumptuously, nor written any 
thing in a spirit of party. Imperfect as it is, I am compeJJed to commit 
k to the public judgment, and if, in the opinion of a liberal prolemon, 
J shall be thought to have contributed any thing toward* making the 
Commentaries more generally useful, I shall feel that I have laboured 19 
a good purpose, and am most *atiffectoriIy rewarded. 
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5 1 . R&coita of nn Indictment and CoHmctioH of Murder, di 

the Assises* 



\ IIB^ ^^ TnnembntUr that at the general Sewbn of 



Warwickshire) 

to wit, \ ^^ sesfion of the lord the king af oyer and ''^"*'*'*^ 

terfniner, holden at Warwick in and for the &aid county of War- 
wick, on Friday the twelfth day of March, in the second year 
of the reign of the lord George the third, now king of Great 
Britain, before Sir Michael Foster, knighti one of the jiiitices 
of the said lord the king assigned to hold pleas before the king 
htm&elf, Sir Edward Clive, knight^ one of the justices of the 
«aid lord the king, of hi* court of common bench, and others 
their fellows, jufitices of the said lord the king, assigned by 
letters patent of the said lord the king, under his great seal of Cafniait* 
Great Britain, made to them the aforesaid justices and otherg ^°^^^ 
and any two or more of them, (whereof one of them the said 
Sir Michael Foster and Sir Edward Clive, the said lord the king 
would have to be one^) to inquire (by the oath of good and 
lawful men of the county aforesaid, by whom the truth of the 
matter might be the better known, and by other ways, methods, 
and means, whereby they could or might the better know, as 
well within liberties as without] more fully the truth of all 
treasons^ misprisions of treasons, insurrections, rebellions, coun- 
terfeitings, cbppings, washings, false coinings, and other falsi- 
ties of the monies of Great Britain, and of other kingdoms or 
dominions whatsoever i and of all murders, felonies, manslaugh- 
ters, killings, burglaries, rapes of women, unlawful meetings 
and conventicles, unlawful uttering of words, unlawful assem^ 
blies, misprisions, confederacies, false allegations, trespasses, 
riots, routs, retentions, escapes, contempts, falsities, negli- 
gences, conce&lmentSi maintenances, oppressions, champarties> 
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deceitSi and alJ other misdeedi^ offences^ and injuries wkacso- 
ever^ and also ilie accessories of the same, within the ccmnty 
aforeBaid, as well within liberties as without, by whomsoevc 
and howsoever done» had, perpetrated, and committed, and 
whoin« to whom, when^ how, and ia what manner; and of all 
other ^articles and circumstances in the said letters patent of the 
said lord the king speciBed, the premises and every or any of 
them howsoever concerning j and for this time to hear and de- 
termine the said treasons and other the premises, according lo 
the law and custom of the realm of England ; and alio keepers 
of the peacei and justices of th& said lord the king, assigned lo 
hear and determine divers felonies, trespasses and other m j de- 
meanors committed within the county aforesaid by the oath of 
Sir James Thompson, baronet, Charles Roper, Henry Da weft, 
Peter Wilson^ Samuel Rogers, John Dawson, James Philip%] 
John Mayo, Richard Savage^ William Bell, James Morris, 
Lawrence Hall, and Charles Carter, Esquires, good and lawful . 
men of the county aforesaid, then and there impannelied, swam^ 
and charged to inquire for the i^aid lord the king and for the 
Jcidictjneat* body of the said County, it is presented, that Peter Hunt^ late of i 
the parish of Lighthornc in the said county, gentletnan^ not! 
having the fear of God before his eyes, but being moved and 
sedoced by the instigation of the devil, on the fifth day of March 
in the said second year of the reign of the said lord the krng« at 
the parish of Lighthornc aforesaid, with force and arms, in and 
upon one Samuel Collins, in the peace of God and of the said 
lord the king, then and there being, feloniously, wilfully, and ©f j 
his malice aforethought, did make an assault ; and that the «aid 
Peter Hunt with a certain drawn sword, made of iron and steel| ■ 
of the value of five shillings, which he the said Peter Hunt 
in his right hand then and there had and held, him the said 
Samuel Collins, in and upon the left side of the belly of him the * 
said Samuel Collins then and there feloniously, wilfully, and of 
his malice aforethought, did strike, thrust, stab* and penetrate ; 
giving unto the said Samuel Collins, then and there, with the 
sword drawn as aforesaid, in and upon the left side of the belly 
of him the said Samuel Collins, one mortal wound of the breadth 
of one inch, and the depth of nine inches ; of which said mor^ 
tal wound he the said Samuel Collins, at the parish of Ligbt- 
horne aforesaid in the said county of Warwick^ from the 
fifth day of March in the year aforesaid until the seventh day 
of the same month in the same year, did languish, and langniih* 
ing did live ; on which said seventh day of March m the jtmt 
aforesaid, the said Samuel Collins at the parish of Lighthanitt; 
aforesaid, in the county aforesaid, of the said mortal wound 
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die; and so the jurors aforcs aid ^ upon tbeir oath aforesaid, do say 
that the said Peter Hunt him the eaid Samuel Collins, m tnaoner 
nod form atbresaidj feloniously, wilfully, and of bis malice afore- 
thought J did kill and murder, against the peace of the said lord 
the now king, his crown and dignity. W^itmpQTi the sheriff 
of the county aforesaid is commanded, that he omit not for any 
liberty in his bailiwick, but that he take the said Peter Hunt» if 
he may be found in his bailiwick and him safety keep to answer 
to the felony and murder whereof he stands indicted. S^i)ic^ said 
Indictment the said justices of the lord the king above-named, 
afterwardsj to wit, at the delivery of Uie gaol of the said lord the 
king, holden at Warwick in and for the couuty aforesaid , on 
Friday the sixth day of August in the said second year of the 
reign of the said lord the king, before the right honourable 
William lord Mansfield, chief justice of the said lord the king, 
assigned to hold pJeos before the king himself. Sir Sidney Staf'^ 
ford Smythe, knight, one of the barons of the exchequer of the 
said lord the kirig» and others their fellows, justices of the said 
lord the kiug, assigned to deliver his said gaol of the county afore- 
said of the prisoners therein being, by their proper hands to 
deliver here in court of record in form of the law to be deter- 
mined, dnH aftettoarM, to wit, at the same delivery at the gaol 
of the said lord the king, of his county aforesaid, on the said 
Friday the sixth day of August, in the said second year of the 
reign of the said lord the king, before the said justices of the lord 
the king last above-named and others their fellows aforesaid, here 
Cometh the said Peter Hunt, under the custody of William Browne, 
esquire, sheriff of the county aforesaid, (in whose custody in tlie 
jraol of the county aforesaid^ for the cause aforesaid, he had been 
before committed,) being brought to the bar here in his proper 
person by the said sheriff, to whom he is here also committed : 3nli 
forthwith being demanded concerning the premises in the said 
indictment above specified and charged upon him, how he will 
acquit himself thereof, he saith tliat he is not guilty thereof ; and 
thereof for good and evil he puts himself upon the country ; 
ainU John Blencowe, esquire, clerk of the assizes for the county 
aforesaid, who prosecutes for the said lord the king in this 
behaU'i doth the like: E^ereforr let a jury thereupon here imme- Vom* 
diately come before the said justices of the lord the king last 
above-mentioned, and others their fellow^s aforesaid, of free and 
lawful men of the neighbourhood of tlie said parish of Light- 
home in the county of Warwick aforesaid, by whom the truth 
of the matter may he the better known^ and who are not of kin 
to the said Peter Hunt, to recognize upon their oath, whether 
Ithe said Peter Hunt be guilty of the felony and murder in the 
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well Ibe laid Jotin Blcncove, 

tfae king m thit behalf, m the uiid PMer HimtT bare pot tfaev- 
tebes upon die §md juij. And tbe jutotb of tlie said jury hf tl^ 
liien? f<ir ihk [>yrpo«e inrpannelled and returned, to v^ 
Dcnd WiHiam*, John Smith, Thiimas Unr&e, CbaHes Nokes, 
Richard Mmj, Walter Doke, Matthew Lwii^ Jsmea White, 
WiliiiLm Btttes, OJirer Green, Bartholomew Naall, i 
Lfitig, being tailed, come ; who being elected, oied, i 
to speak the truth of and coocemlng the prentiflc^t 
oath say, tfyat the iaid Peter Huot ii guilty of ibe feloi^ 
tnurder aforesaid, on him abOTe charged m the form aforesud 
aJi by the indictnient aforesaid is above syppoied m^amA hm ; 
and that the iaid Peter Hunt at the time of c oawaitiia g Ibfe said 
felony and taurder, or at any time ftnce to thii time, had noi nor 
bath any goods or ehatteb, lands or tenements, m the said cmw^ 
of Warwick^ or elsewhere, to the knowledge of the said jamra* 
And upon this it is forthwith demanded of the said Pefer Hmic, 
if he hath or knoweth any thing to say^ vherefore the iaid Jtistiees 
here oaght not upon the premises and Terdict aforesaid to 
ceed to judgment and execution agminst him ; who nothing 1 
iaith, unless as he before had said. SOffcifupin, all and t 
the premises being seen, and by the said justices here ftiHjr' 
understood, it la cmtaiDerrB by the court here, tliat ihe said Peter 
Hum be taken to the gaol of the said Jord the king of the wd 
county of Warwick, from whence he came, and fitnn thente ta 
the place of execution on Monday now next ensuing, being the 
ninth day of this inttant August^ and there be hanged by the iieck 
untH he be dead; and that afVerwarda hie body be dissected asd 
anatomized. 
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upoil their oath say, that the said Peter Huirf w i»o4| 

gtiifty of the murder a for esaid, above charged upon brm; but that 
the »aid Peter Hunt is guilty of the felonious slaybg of the afore- 
said Samuel Collins; and that he had not nor hath any goods or Chat- 
tets, lands, or tenements, at the time of the felotiy and manslaughter 
aforesaid, or ever afterwards to this time to the knowledge of the 
said jurors* And Immediately it is demanded of the ^aid Peter 
Hunt, If he hath or knoweth anything lo say wherefore the &aid jua^ 
licci here ought not upon the premises and verdict aforesaid lo pro^ 
eeed ro jydgnient and execution against him : tol^a itit|» that he 
li a elffk^ ami prayctli the benefit of dergy to be allowed htm in 
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this behalf* Wi^tttixpmr all and singular the pretniaes being seen, tobebumed 
and by the jyiid justices here fully understood, it i$ toneintTrB by *"^*^^f'^'** 
the court here^ that the satd Peter Hunt be burned ia his left vered. 
hand, and delivered. And immedialely he is burned in hii let^ 
handj and i? delivered^ according to the form pf the statut^p 



5 8. Enir^ of a Trial instanter in tke Court of King's Bench upon 
a collateral Issue ; and Rule of Court Jor Execution thereoiu 

JMichaelmas term, in the sixtb year of the reign af king 
Gecr^e the third* 

Kent ; th£ King ^ f^|f ph^Eontr ^t the b^r being bropght into 
against Vthis court in custody of the iherifF of the 

Thomas Rogers. J coi|nty of Sussex by virtue of his majesty's 
writ of habeas corpus ^ it is otJ^tit^f that the said writ and the return 
thereto be ftled, 3(iti it appearing by a certain record of attainder, 
which hath been removed jnto this court by hi^ majesty's writ of 
certiorari^ that the prisoner at the bar stands attainted, by the 
name of Thomas Rogers, of felony for a robbery on the highway, 
and the said prisoner at the bp* having heard the record of the 
s^id attainder noif read to hipi, is now asked by the court here, 
what he hafh to s^y for himself, why th^ Court here should not 
proceed to award execution against him upon the said attainder ? 
Ij^r for plea saith, that he ia uqI the same Thomas Rogers in the 
said record of attainder named, and against whom judgment was 
pronounced : and this he is ready to verify and prove, Sfa, Zit 
which said plea the honourable Charles Vorke, ea quire, attorn ey- 
general of our present sovereign lord the king, who for our said 
lord the king in this behalf prose cuteth, being now present here 
in court, and having heard what the said prisoner at the bar hath 
now alleged, for our said lord the king by way of reply saith, 
that the said prisoner now here at the bar is the same Thomas 
Rogers ir^ the «aid record of attainder named, and against whom 
judgment was pronounced a$ aforesaid; and this he prayeth 
may be inquired into by the country ; and the said prisoner at 
the bar doth the like; ZpttifQtt let a jury in this behalf imme- 
diately come here into court, by whom the truth of the matter 
will be the better known, and who have no affinity to the said 
prisoner, to try upon their oath, whether the said prisoner at the 
bar be the same Thomas Rogers in the said record of attainder 
named, and against whom judgment was so prpuaunced as afare^ 
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said or not; because as well file said Charles Yorke, eiquire, 
attorneys-general of our said lord the king, who for our said lord 
the king in this behalf prosecutest as the said prisoner at the Uar, 
have put themselves in this behalf upon the said jur^^. dnB in 
mediately thereupon the said jury come here into court ; 
being elected, triedj and sworn to speak the truth touching and 
concerning the premises aforesaid, and having heard the &ai4 
record read to them, do say upon their oath, tliat the said prisoner 
at the bar is the same ThomaiS Rogers in the said record of attain- 
der named, and against whom judgment was so pronounced as 
aforesdd, in manner and form as the said attorney-generaJ hath 
by his said replication to the said plea of the said prisoocr notr 
here at the bar alleged. ^nB ^tivup^n the said attorney -general 
on behalf of our said lord the king now prayeth, that the Court 
here would proceed to award execution against him the said 
Thomas llogers upon the said attainder. W^nnipm all and 
singular the premises being now seen and fully understood by 
the court here, it iB ortrcrcH by the court here that execution be 
done upon the said prisoner at the bar for the said felony in pur^^ 
suance of the said judgment, according to due form of law ; 
9nt) it is lastly ordered, that he the said Thomas Rogers, the 
prisoner at the bar, be now committed to the custody of the 
fiherifTof the county of Kent (now also present here in court) for 
the purpose aforesaid ; and that the said sheriff of Kent do exe- 
cution upon the said defendant, the prisoner at the bar for the 
said felony, in pursuance of the said judgment, according to due 
form of law. 

On the motion of Mr* Attorney-General* 

By the Court. 



5 4- Warrant of Execution on Judgment of De&ih^ ol iAe g^imnd 
Gaoi-delivay in London and iVliddle^ex. 
London \ To the sherifl>j of the city of London ; and to the 
and V sheriff of the county of MiddleseJt ; and to the 
Middlesex. J keeper of his majesty g gaol of Newgate* 




W^itma at the session of gaol-delivery of Newgate lor the eity i 

of London and county of Middlesex, holden at Justice Hall tn^ 

the Old Bailey, on the nineteenth day of October last, Patrick 

Mahony, lloger Jones, Charles King, and Mary Smith, rec^ved 

sentence of death for the respective offtrnces in their severftl * 

Indictmencs meaUoned ; /Eabi it ia ^Uibi ovlicreti, that £K< 
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of the said sentence he made and done upon them the said 
Patrick Mahoiiy and Roger Jones, on Wednesday the ninth day 
of this instant month of November at the usual place of execution. 
3nt> it is his majesty's command, that execution of the said sen- 
tence upon them the said Charles King and Mary Smith be 
respited, until his majesty *s pleasure touching them be farther 
known* 

&ilstn under my hand and seal this fourth day 
of November, one thousand seven hundred 
and sixty*eight, 

James Eyre, Recorder. LS.* 



I 5. M^rit of M^ecuHon upon a Judgment of Murder, hefort ike 
Kmg in Parliament. 

(SOEaDB^iiaB the second, by the grace of God of Great Britain, 
France and Ireland, king^ defender of the faith, snd so forth, 
to the sheriffs of London and sheriff of Middlesex^ greeting. 
CU^rrcaff Lawrence earl Ferrers, viscount Tarn worth, hath been 
indicted of felony and murder by him done and committed, which 
said indictment hath been certified before us in our present par- 
liament \ and the said Lawrence earl Ferrers, viscount Tam worth, 
hath been tliereupon arraigned, and upon such arraignment hath 
pleaded not guilty ; and the said Lawrence earl Ferrers, viscount 
Tam worth, hath before us in our said parliament been tried, and 
in due form of law convicted thereof; and whereas judgment 
hath been giveo in our said parbament, that the said Lawrence 
earl Ferrers, viscount Tanj worth, shall be hanged by the neck 
till he is dead, and that bis body be dissected and anatomized, the 
execution of which judgment yet remaineth to be done: ^JMt re* 
quire, and by these presents strictly command you that upon 
Monday the fifth day of May instant, between the hours of nine 
in the morning and one in the afternoon of the same day, him 
the aaid Lawrence earl Ferrers, viscount Tamworth, without the 
gate of out tower of London (to you then and there to be deli- 
vered, as by another writ to the lieutenant of our tower of London, 
or to his deputy directed, we have commanded) into your custody 
you then and there receive : and him in your custody so beings 
you forthwith convey to the accustomed place of execution at 
Tyburn ; and that you do cause execution to be done upon the 
said Lawrence earl Ferrers, viscount Tamworth, in your custody 
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Borrowing, IL 455« ^^H 


BUI for patents ^^^ H. 546, 




Borsholder, L 115. 35€. IV, 413.. ^^H 
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. , in deed, II. 1 5S. 

, law, IL 154, 155. 

ofabond, IL540, 3tiii. IILxxii. 

Conditional fees, II. 1 10. 

— — , descent o/, fdiered bi/ per- 

formaiwe of the eoitdltian^ IL I U, 

^- IhHitatiommimtU^li, 156, 164* 

pardon, IV, 401 * 



Confers and avoid, (iL ;J10. 
Confession by prisoners, IV* 2!>6, w. 357. 

ot action, UL 302, 397, 

^ in high treason IV, 357* 

1 of wJiuitrrtf^ 1. 44 1* 

of indictment, IV* 321^. 

Confesso, bill taken pro. III. 444,445. 
Confinement to the realm, I. 265. 
Confirmation of bisbo|>s, L 378* 380, IV* 

115. 

lands, IL 325, 

Confiscation, 1, 29f>* IV. 377. 
Confusion, property by, IL 405. 
Con^e dWire, 1.379, asi. IV, 481* 
Conies, taking, killing, or stealing, IV. 335* 

23a. 
Conjiigil rightSj restitution of, III. D4« 



Conjugal rights, subtraction of, UL 94* 

Conjnration, IV^. 60. 436. 

Conquest, Norman, L 19D. IV. 414, 415. 

or acquisition, IL 48. 242, 

victory, L io.3, 107, 

Consanguineus frater. IL 232* 
Consanguinity} L 454* 1 1. 202, 

^, table of, IL 205, 

Conscience, courts of, IIL SL IV. 441. 
Consecration of bishops, L 380* JV* l!5. 
Consequential damaget, action for^ III. 

CbnservatorB of the peace, I. 3fo, IV, 

413* 43!* 
truce and safe conducts. 

IV, 69. ' 

Consideration of contracts^ I L 443* 446.ff. 

deeds IL 296. ii* iv, 

Consideratum est per curiam, III, J96. 
Consilium, or imparlance, IV. 3S^. 
ConsimiH cfliu, writ of entry in, IIL 18?, 
Consistory Court, 111. 64, 
ConMolidationi IIL 75, ^ 

Consort quei^n, I, 2 id. l. 

Conspiracy, IV. 136* 

1 action of. III, ige. 

Constable, I* 355. 411. iV* 292. 

, how protected, L 556, • 

J special, of two kinds, ibid, 

— . ^phigb, L un. 

. , lord high, L 55S. IIL 38, IV. 

2€8, 
f his Court, IIL 68. 

IV. 267* 
Constitution, English, L 50. 127, 144. 154, 

160*213. 217* 233* 237. IIL 60.* IV. 

430. 
Construction of deeds and wills, IL 379. 

statutes, 1. 87. 

Constructive treason, IV* 75. 85. 
Consuetudinibus et servitib, writ de. III, 

232, 
Comtd, L 257* 

Consultation, writ of, IIL 114* 
Consummate, tenant by curtesy, 11, 19S* 
Contempt against the ting, IV' 121, 

in courts of equity, IIL 44a, 

— — law, IV. 283* 

Contenement, IV. 579. 
Contentious junidietion. III. 66. 
Contestatio litis, IIL 297. 
Contingent legacy, IL 513* 

— -* — ^ remainder, IL !69, 

', trustee* to support. 
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uses, IL 334. 



Continual claim, IL 316. IIL 175. 
Continuance, HI, 316, \\ xv, xivi. atxvil 
— with clause of mu priui, IIL 

353* 
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Coutiiiuttmlo m tfeipa«i, UL sin. 

Contract, U. 442- 

^ — — — , actJon on, III. 117. 

. , espre^j HI. 154, 

; implied, IlL 159. 

— — ^ of marriage, L 439. 

-, fuit for» IIL 93. 



, iiimple, II, 465. 

-, 5[>ecia!, 465* 



Contractu, action ex. Ul, 117. 

Contravention^ IV, 5. 

Convention of estates, L 151, 15fl. 

H- parliament^;, !. 1 52. 

Conventional estates for life, IL 3 20, 
Conventiofi, IIL 152. 
Conveyances, IL 9. 2^^. 509. IV, 430, 
Conviction, IV, 362. 

-, summary, IV. 280* 2i3. ». 

Convocation, L 379. 

^ court of bisliopa in, I1L67. 

C<>parceners, II. is 7. 

Copper coin, coimterfeiting, IV. loo. 

Copy of m diet men t, IV. 351. 

record of indiclment, IIL 126, 

Cop ir§ of rctordi, 1 1 L 3 6 7 . 
CopyhoH H, 95. 147. IV, 39, 

for life, IL 97. 

, forfeiture of, 1 1. 584. 

not liable to elepit. IIL 419* 

^^ of frank tenure, IL 100. 1-^9. 

inheritance, 1 1. 97, 

turned into frank fee, IL 368. 

, hotv affected % genertU UatuieMj 



IL 113. 



-granted to chariiaiUc i^^ciJI. 376, 
Copyrights, IT -t07. 

Corn, gra- L meal, flic*, destroy ingflV. 246. 
Corn rents, II. 322. 
Cornage, tenure by, IL 74. 
t'nmwaUt inheritance to the ducht/i L 925, 
Corody, L 2H4. IL 40, 
Coronftdoo oath, uncient. I. 23<J. 

. rf Eihelred 2nti. L 255, 

— - — , modem, L 235, 

Corona tore e%endo, ^vrit de, I. 547, 

exonerando, writ de, I, 348, 

Coroner, L 346. IV. 292, 413, 
*j eieethtit L 548, 

- inquitittm hif, how t& he ktken^ L 



how prt?eeededa£aift*ffor mit^- 



teriai ftrf^levU, I. "49. 

-t hi9 court, IV, 274, 

Corporate countiCT, I. i«o» 

' — • naine* I. 474, 

CorporatJou, I. 467. I L 430. 



Coq^orstion set, IV. 5». 4S9l 
, ctmru oC ni. sou 



-f original, between king and peo- 



Amrf, L 478. 

viMtied Ay wkom, 1 . 499^ 

it's dissolution, I. 4«J. 

, duties, L 479. 



IL 25€. 



— tnddents audpowen^ L 4TT 
-,ic*fi lands, if db»aJved, L 4S4» 



privileges ttod 

L 476. IL 184.11. 
Corporeal hereditoments, IL 17- 
Cori>se, stealing of, IL 429, iV, t5^. 
Corpus jnns canouici, L iJl* 

civilis, 1. si. 

Correction^ house of, IV, 370, 371. 371. 

— — of apprenlices, L 4fa, 
children, L 45t, 453- IV- 



182. 



- fchoZars^ L 4SB, IV, 182, 

-servants, L 429, IV, It*. 

wife, L 444. 



Corruption of l^jood, JL 25K i%\3BB. 415. 

438, 440. 
Cor&epresent, IL 423. 
Corsned, trial by, IV, 345. 414. 
Cosinase, writ, of, III. i i$, 

CostS^ II, 439. IIL 18B. 399. IPT. XXVli. 

xxxi. 

, how retirained % tttUtdt^ 01. 40I. 

in equity. III. 451. 

payaidr i& ike km^^ HI. 400. 

, no more than £inages, IIL 400. 

' , on not going to triaL llL 357* 

^— recoptfred hy pauper^ HI, 401- 
Covenant, lU. 156. 

in a deed, IL 304, riii, %. 

, real, II. 303. s- IIL 157. 

to stand fidsed to ute^ IL .53*. 

, writ of, II. 350, liv, IIL 157, 

Covert baron, L 442. 
Coverture, I, 442. 
CtiuticU, €oiirl ofihe^ L 229. 
Councils of the king, L ^7* 
Council priiWf I. 230, 
C<junser, IIL 26* 

, action against, IIL 165- 

, for pn^uert, IV, 3BS. 

, king's, III. S7. 

— , when fenced, IIL 99. 

tpfil^egc (jf. III. 29, 

Count, L 11 6. 39@, 

in declaration. III, 393. «95. 

Counterfeiting the king's coin, IV, S4* St. 

king ifeidi, IV, §3. BW* I 

Count cq^art, II. 296, 
County, ill, 349. IV, 349. 

, trial by the, L1I6. 1V.4J1. 

J hridgf, what tf, L 357. 
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County court, i. 1 78. 377* IIL 55* IV, ill. 

414. 416, ffO. 422- 424, 441. 
court of Middle^ic, HL 82, 

Palatine, L 117. IV. 4.11, 

Court, I. 267, HI. S3, IV, 25a. 414. 

baron j 11. 90. IIL J3* IV. 4U* 

, Christian, lU. 64* 

hand, IIL 523, 

^leet,IV. 275, 4lL4*i4. 

miirtial, L 416. 

. ofinquirt^, I. 418, 

, power to t:rect, L 267. IIL 24, 

Courts, profits of L L*89. 

piiiftMng ihepraceeditigi ^,1 V.286. 

Cniven, ML 540. l\\ 348. 
Creation monrt/, I. 402. 
Credible witncssi IIL 370* 
Criiues, IV. K 2. 5. 
Criminal conversation, III- 159, 

~ — infonnaiian^ IV, 312. 

law, IV. 2. 

Crochardi, IV. 98, 

Croptf growingt tched Ay shfri^f IIL 417, 

Crpsa bilk, in. 44g. 

■ ^ causes^ IIL 45 1 * 

remointter, II. 58 L 

, sij»n of^ in dceds^ 11, 305. 

, itiff/ Ay Mtf, IV* .346, 

Crown, descent of the, L 19L IV. 413, 

iamU ham mamgtd^ L aso, 

office, IV. 2^5. 3oa, 

, pleai, of the IV* i** 

protecuiioni/or tmidemfonorM, IV, 

312. 
Cucking^tool, IV, 169. 
Cui ante divortium writ of, lU, 185, 

in vitn, writ of, IIL 183. 

Culprit, IV. 339. 

Cumberland, theft iuj IV< 238, 

Cunite, L 393. 

— - — ., his salary, IIL 90* 

Curator of infanta, Ac, I. 46*0, 

Curfltort*s viaruirij 1*358. 

Curfew, IV. 419, 420. 

Curiatitaa, II, I'ifi. 

Cursing, IV. 5!>* 

Curtetv, tenant by, IL 12(5. 

Custoify of idiots'and lunatic«i L 303, IIL 

427* 
Custody of tenipor}iItie«> L SA£. IV* 421. 
Custom, IL 363, 422, 

J aissurances by^ It, 365. 

1 dower by, IL 132. 

* , general, L 68. 73, 

— ; ,heriot, IL 42S. 

of London, how tried. III, 334. 

, particular, L 74, 

»- , how allowed, L 78. 

-- — - , prenf r-tfjuirrd in sftp- 

pQri of h 67, 



Custom, partictilar, ythitn legal, L 76. 
Customary freehold, IL 100 140, 

'-^ tenant, IL 147- 

Customs on merchandise} L 314, 316* 
Cu»tos rotnlorum, L 349, IV, 272. 
Cuiftuma antiqua mvc magna, L 315* 

— * parva et nova, 1* 315, 

Cut purses, IV* 24S, 



Damage to thuigi^ personal, III, 152. 
Oamnge feasant, IIL 6. 8, h. 
Damages, 11, 438, IIL 1 87, 188. 
Dancloge, L 65, IV. 412, 
Darrein presentment, a&sixe of, HI. 245. 
Date of a deed, IL 304, i. liL 3ui, xiit, 
Day in bank, IIL 277. 

court, IIL 3iep 

of grate, III. 27a. 

De bene esse, lit. 3%3. 

De la plus belle, dower, II, 132, 

Beneon, L 388. 

Dead nian*» part, IL 518 

Deadly f^^id^ IV* 244, 

Deaf, dumb, and blind, L 304, fL 497. 

Dean and Chapter, L 582, 

Dean, rund, I. 3SJ, 

Deanery, rural, L 112 

Deantriei^ new and o/c/, L 38.?, 

Death, appeal of, iv, 314, 424. 

, civil J 1* 132, 

, judgment of, IV, iv. 

— , of party t& *uii^ IIL 399. 

-, recording ieniemre ^, IV. 377* 



Debet ct detinct, action in. III. 1 se. 
Debt, IL 464* IIL 154- 

, action of, III, 154* xv. ' 

, action of, on amereemetit. 111, 161. 

, by law. III, I6L 

, escape, III, 1^5, 

, judgment, IIL 160. 421. 

, penal ^tatute:^, HI, 161. 

— -, inftirmation of, UJ, 261. 

, public, 1*325, IV. 441, 

Debtee executor, IL 512, n, IfL IS. 
Debtor, refusing to discover hh efl^ettp 

IV. 156* 
^^^— ex€cutm\ 11 , 5t2. 
Debts, priority of, II. 511» 
Deceit, actioi! for, IIL 166* 

of, IIL 1S5,» 405. 

on tire case, in nature oii 

III. 166.* 405, 
Decennary, I. 114. IV. 2.5*3, 
Deception of the king in hj5 grants, J„ 

246* 
Decisive oath. III* 342. 
Declaration, III. 293, viii, xx?. 
in rjecimmh lU* 20^» 
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Dedaratory part of a law, L S4p 

statutes, L 8G. 

Declitiatory plea, IV* 333- 3CB. 

Decree in equity, UL 451. 

-^— obtained htfjraudt lU. 454. 

Decretals, L 82. 

Decretuni Graliani, I. S2. 

DctiimUd potestatem, L 552, IL351. IH. 

447. 
Deed, IL 295. 
Deed-poll, IL 296. 
Deeds, itcaling of, FV* 234. 
Deer-iEealing, IV, S3 .1,239. 

M ^—^ in disguise, IV. 144, 

Defanialhfit HI- 98. 

Default, judgment by, III. 296. 395. 

Defeazance, detjd of, 11. j27. o42. 

BcJ^ct of furties. III, 442, 

Defectuai, chaUeage propter, III. 362. 

IV. 352. 
Defence, IL xviii, ILL 296. iv. ti. xlii. 

xxviii. 
-^^— againil burglary and houtebrrsking 

in France i IV* ISO. " 
Defendants, III. 25. 

, death of me, UL 302. 

Defensive allegatiou, HI. 100. 

Deforcement, III. 172. 

Deforciant, IL 350, xv. xvi. HI. 174, 

Definitive sentence, II L loi. 

Degradation of peers, I, 405*, 

Decrees conferred hy the acchbiihop, L 

38 U 

-^ in writs of entry, HI. 181. 

of contianguinity, II. 206. 

, how reckoned, 

II. 206, 207. 324. 

of guilt, IV. 34. 



Demurrer, III, 314. xxviL 

book, UI, 317. 

— in equit)% ni. 446. 

to evidence, 1!L 372, 

indictment, IV. 333* 

Denial of rent, IIL 170. 
Denizen » L 574, IL 249. 
Deodand, L 300. 
Departure in pleading, lU, 3lo« 
Dejjopulntio ugroniui, IV. 374, 
Deptmi in liett afbait^ HI. 290. 
Depositions, III. 383. 

in chancery, IIL 440, 

ecelesiafitical court*, II 

100. 
Depriva6on, 1. ^v^3. 
Derelict lands, IL 261. 
Dereliction of property, IL y. 
Derivative conveyanc«^ IL 324. ,^ 

Descender, writof formedon in, IIL 198, 
Descent q\* lands, IL 201. IV. 4 Ij. 4^i. 

' , whyfav&urcd^ IL 241- 

Descent of tiie crowrC L 1 95. IV'. 4 J J. 

, collateral, L 1 94* 

-, lineal, I . lai- 



Dehon, matter. III. 3S7. IV. 390, 

Delay of tjie law, IH. 423. 

Delegates, court of, HI. 66. 69. 

■ -, in academical causes, 

HI 85, 
Delictum, challenge propter, HI. 363. 

IV. 352, 
Ddit, IV. 5. 

DeliverBnce, second writ of, IIL 150. 
Delivery of a deed, II 306. iii, xii, xuL 

of goods, IL 448, 

Demand of lands, II, XTiti. 

' qfnionet^ wUh menaceif IV, 341. 

Demandant and tenant, IL XTtii. 

Demeine lands, H, 90. 

Demesnes of the crown, 1,386. 

Demi-mark, tender of, HL 5. 

Demise of the crown, 1. 18B. 249, 

Demi-vills, L 115. 

Denocrmcy, L 4», 

Jlemdiihijig churches^ housa, &c. IV, 

143, 



-f rule* of, IL 208. 

, table of, IL 240. 

Desertion, I, 416, IV. 102, 
De^t ruction of t^sith^ IV. 244- 
Detainer, forcible, HI. 179. IV, Ua* 

, unlawful, HI. 151. 

Determinable freehold, IL I2U 
Determination of will, !L 146. 
Del i net, action of debt in, 11 L ISR, 
Detinue, action of, HI, 152. 
Devastation, H, 508. 
Demise, IL 373. IV. 4So* 

of Qftcr^mrchan^ ktndt^ IL 37§* 

— of tame landt to §ewnd perwmu' 

IL 3SI. 
Devisee, liable to debt^ to devuor, II 

578. 

qfinnd, liaMiiief qfl HI, 1^, 

Die eat sine. III, S16. 3^9. 
iHeM juridicif IIL 276. 

amom, IH. 278, 

Diet, excess in, IV. 171. 
Diets, I, 147. 
Digests,!, 81* 
Dignity of the king, L 941, 
Di^nities^II. 37. 
DiFapidations, 111. 91, 
Dilatory pleas, IIL 501. 
Dimtnibhmg the coin, IV, 90, 
Diminishing of rocordj IV, 390- 
Diocese, 1. 11]. 
Direct prerogatives, I. 239. 
Directory part of a law* I, 55. 
DiMbyities, rV, 377, 
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DisahKttty, plea Co, III, 30U 

Disablitij^ a ninn^i Hmbv or members, 

IV, 205, 6, 7- 
"■ — -- — fttatiitei €jf leafi«&, IL 390. IV, 

Discldmier of tenure, II. 275, III. 255, 
Discontinuance of action, UI* S96, 

— estate, IlL 171. 

Discovery by bankrupt, H^ 483. 

qfbankrupii* prmjerit^, II. 4 a 2. 

"« — ► of accoinpliceSj IV* 3^0, 331* 

on oath, III. 382. 437* 

Discretionary fines and imprison me ot, IV. 

.ITS. 
Disfigurine, TV. 207* 
Disguise, IV. 144* 

Dismemberinff, punishment by, IV- 377. 
Dismission ol bill in equity, III. ISI* 
Disorderly housjes, IV. 167* 

persons, IV. 169* 

Disparagement, IL 70« 
Dispensation from the kiiig^ II. TO* 

1 ~ pope, IV* I J 5, 

Dispensing power of the King, I* 142* 186. 

.542. IV. 436, 440. 

ii*hen a begtxn^ I. 142, 



Distringas in detmut^ UI* 4 is. 

--' — juratorea, HI. 354. 

to compel &ppearanc«, ill, dSOr 

xvi* 
Disttirbance, HI. 336* 

- of common. Ill, 257, 

f ra n cliises. III. 236, 

— .^- patronage, HT* 342. 

* religious usijcmblies, IV* 54, 

tenure^ III. 242* 

' way !i, III, 241* 

Dbtorber, It. 278, 

Diversity of person, plea of, iV. 396. 
Dividencl of bankrupt's effects, IL 497. 
Divine law, I. 42, 

right of kings, L 191. IV. 456. 

tithet, II. 25. 



DiFipossession, III. 167. 198. 

Dissection of murderers, IV. 202. 57 7< iv, 

Dksemn, IL 195. HL 169. 

at the party's election. III. 1 70, 

171. 

— , warranty commencitig by, 11. 

*702, 

, writ of entry sur, lIL iSa. 

Dissenters, protestant, IV, S5, 

■< , tkrtr place f 0/ trntrshipt IV. 54. 

— ^ leather f^ IV. 54. 

Dissolution of parliament, I. 188. 
Distress, II. 41, 42, 453, III* 6, T. 

— , excessive, II L 12, 

' , illegal, for crown debts, IV. 423. 

, infinite. III. 231, jr&O, IV, 285. 

SIB, 



-^noi to iff impintnded m tev^ral 
placet, II L 15* 

nfgaodt of bankrupt^ IL 487, 

qf drovert* caitU^ III. a, 

. 0/ uicntiis of trade. III. 10* 

► 0/ bemU of the phitgh^ i&id. 

■ of ihingt in the cutftHt^ of the taWj 



$hid. 



IK 



■ ttfgp&di amccoM or rr»«>i?rrf, IJI. 



sale of, 111,14. 

, set-on d, HI. IS. 

Distribution of inteatate^s effect*, IL 515, 
IV, 40e, 424, 439, 

Distringas in chancery, IIL 445* 



- service, tenure by, IL 102* 



Divmon tn ffroim/u, IV. 273. 
Divorce, L 4-10. Ill* 94. 

-for iU'iemperf L 44L 



Do, ut deij IL 444. 

^facifi^, 11* 445- 

Docquet of judgment, IL 51 1. III. 597, 
Doctrines, illcgnl, asserting or publi&hitif, 

160. 20s. 217, IV. 91* 116. 123* 
Dog, carrjing, IV. 1 23. 
Dogs, stealing them, IV. 236** 

-J &c* owner answerable for, HI. 153. 

Domebook of Alfred,!, 64. IV. 411. 

Domfesday book,IL 49. 99. IIL33L 

Dojuinion, H. I, 

Domitae naturae, animals, H. 390, 

Donatio mortis cau^o, IL 514. 

Donative advowsons, IL 2S* 

Done grant et render, fine sur, II, 3SS, 

Donhf statute de, II. 1 1 2, 

Difthin, IV. 98. 

Double fine, IL 355. 

plea, HI. 308* 

voucher* IL 35&.n. ivii. 

Dowager, princess, IV, ai* 

queen, I. 2S4. IV, eu 

Dower, IL 129. IV. 424. 

, o/' alien whet, H. 151, 

ad ostium eccleidse, IL 13S* 

' , assignment of, IL I SB, 

, bar of, IL 156. 255.tt. 

by common law,IL 15S, 

custom, H. 152, 

de )a plus belle, II. 132. 

ex assensu patriB,IL 155, 

—, justices of, IlL 59* 

^ unde nihil habet, writ of, HL 183. 

, writ of right or,lIL 183. 194, 



Draught for money, IL 467* 

Drawbaek9> 1.315. 

Drawing to ibe gallows, IV, 92. 37<J* 

Droit droit, H. 199, 

Druids, their cimomB, L S5. IV*4oa, 



Drunkennc^, IV. 35. 64, 

Ducb^V court of Lancaster* III. TS. 

DuckW-sEool, IV, 169. 377- 

Duel,lV. 145. IBS, 199. 

Duellings ordinance ngfiintij IV. 438* * 

Dues, ecclesiastical, non-payment of. III. 

Dukes, r. 307, 409. 

Dum t'uit intra aetatem, writ of,IlL 1S5. 

■ ' tion compos mentis writ of, HI. 

IPX 
Duodecima manns, HI* .143. 
Dupicx querela^ 11 [. 247* 
Dapllcatio, ilL ^JO. 
Duplicity in pleaUin|, III, 3oa* ,in. 
Dunuite absentia, aoministration, II. 505. 
minore aetale, administration^ IL, 

Duress^ IL S93, 

of imprisonment, L i;?K uc. 

per m in as, I. 131* IV* 30. 

Durham, county pal at me of, L H 7. 

, courts of^ 111. 78, 

Duties of persons, I. 123. 

^ the king, L 255* 

Dwelling-house, IV. 224, 
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MagH IV. 98. 

Ealdormen, I* 3^8. 

Ear, loss of, IV, 146. 157. 160.* SOfl. 248* 

377. 
Earl, L 116.598. 

Earl roarshali,bis court. III. 68, IV. 267, 
Earnest, 11.447. 
Eatcmeni^ poitetnon of^ III* 2 J 7* 
En$teT temi, writs in, ill, 275. 
Eiut India Company ^ nalmr ofihc charier^ 

I. HO, 
Eat inde sine die, lU. 316. 599. 
EJaves-droppers ,1V, 168, 
Ecclesiastical corporations, 1, 470. 

courts. III. 6K 

-^ their cognizance, II L 

87. IV, 275* 425. 

-, when separated from the 



civil, IIL S2, IV.415. 42K 

E^und Iromide, I. 198. 
Education of children, L 45d, 
Ed^r, k'ns, his bw^ I, 66, IV. 412* 
Edward the confessor, his laws^ 1.66, 

IV. 412.420. 
Egbert, IV. 410. 
E^ptianft,lV, 4,n. 165. 
Ejectione firmae, writ of. III, 199, 
Ejectment, action of, 1 1 J, 199, vili, rV*44K 

, ffaU in. III, t04, 

— ^ Cmu^mit nde in. III. fOS, 



EJecimeftif enir^ ni, IIL 305. 

Election of bishops^ L J7, IV, 1 IJ. 421, 

magistnLtet, I. J4a IV. 413, 



427* 



177. 



' members of parliament, L 170. 

, liihQdii^aalrficdioMfoicimtLllS^ 



175,174,175, 
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Feu du m untiqu u m, IL 2 1 1?. ^i 2 1 . ^^^| 
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^ Facio nt dcs, IL 445. 

^H facjiis, U. 444. 

^H Facto, king de, 1. 204, 370. n', 77. 
^H FKctorpl. 427. 
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y held, ut auiiquuiki, iH 

212.221, ^M 


^^ judgment, writ of, IIL 54. 407. 

1 news, IV. 140. 

retiirn, nclion for, IIL U U 1G5. 

verdict, IIL 4ot?. IV. 140. 
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Felon, IL 199. 
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Fixturet, II. 28 1 . 
Fleets, I. 262. IV. 419. 
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— — * — seisinam, IIL 41 a. 
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Hedge stealing, IV* 355, 
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boob, Iir. 105. 

Her editamettti, II, 17. 

Hereditary right to the crown, I. 191. 

209- 
Heresy, IV. 41. 
Heritable jurindictions, Ih 74, 
Herelochs, L 397. 40!^. I\^ 413. 
HcriuU, H, 97.422. 

, sebing of, IIL 15, 

, ciulom^ II. '1 24, 
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constable, I. ^B5. 
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- of Engliind, L 355. IV* 
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IIL 08. IV. 267. 
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IV* 261.348. 
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treason, IV* 75. 
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History of the law, IV, 407, 
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HoTding over, 11. 151. 111,210,211. 
Homage, 11. 35. 
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261, IV. 352. 
Honour, court of. III. 104. 

of a peer, I. 402. 

, or dignity, I, 271. 

-, seignory, H. 91. 

Hopbinds, destroying, IV, 546, 
Horw jundkt£^ IIL 276. 
Horse-races, IV, 1 75* 
Horse-stealing, IV* 238- 
Hor&efi, sale of, II. 450i 
Hospitals, I, 471.474. 
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Hotch-pot, IL 1 90. 5 1 7, 
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— ^— ^ larciny from, IV 240. 
House^HDtc, H. 35. 
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IIL 160. IV* 246. 293. 
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night, or in disguise, IV* 143, 

144* 
Hurdre,IV.92. 377. 
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ttf, L444. 
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Hydage, 1.511. 
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436. 
Identity of person, IV, 3*) 6, 
Idiot, f. 50,1. II. iST.f*. 291, \V.^4. 

' ', cogniziince of, IIL 4S7. 

, iuipcction of, HI. 332* 

, DiBiringe of, * 1 43a, 

[diota inqiiirenclo, writ de, L 104. 
Idleuf^ss, IV* 16'P, 
Jeofails, [IL 407. IV* 375. 439. 
Jersey, kland of, 1. 1 06. 

», when tcded to England, 1. 107. 

Je tSflJii , 1 . 1193. Ill ♦ 1 06 . 
Jews, L"75. IV, 373, 

; children of, 1.449* 

Jgnamitiioti» puniflhmenta, IV. 377. 

Ignommijs, IV, 305. 

Ignorance^ IV. 27, 

iQegal conditions, 11, 15«>. 

liTiaginin^ the kin^s de»th, IV. 76. 

Imitezzlcftieni b^ hufik ru^tj IV'* 15G. 

I mbezzl i ng k i ng's ar mo nr or stores, I V . I O I . 

public money, IV. 1S1. 

— records, IV. 128* 

Immediate descent* 11,2^0, 

» atiites of the empire, U. (iu, 

liDparlfliice, IL xix. III. fZd^. 301, X3tix* 

Impeachment in pitrlmnient, IV. 259. 

— ^ — fwi aimtt;d % dmoiuiiotit IV. 

361. 

^.^ of waste^ II, 283. V. 

Imperial chamber, III, 39. 

■ consiitutiory% I. 80, 

erown and dignity, L 24!/. 

Ira pediments of njarriage/l* 4.34. 
Implication, 11.381. 
Implied condition, II. 152. 

— contmct, 11.443. ML U9* 

— raidice, IV,gOO. 

warranty, IL 300. 

Importing agnus dei, crosses fltc, IV. 115. 

counterfeit money, IV* 84. 89* 

Impossible condition, IL 156. 
Impostures, religious, IV. 62. 
I m potency, 1.434, 

Im[>otentiae, property, r&tione, 11,394. 
ImpressiniT seamen, L420. 
ImpriaoRmenl, 1,134. 136. IV, 377, 436. 
beyond sea, L 137. IV. 1 16. 



- Dcyoti 
-, false, 



MI. 197. IV. 9 IS. 



Improper feudi, IL 58- 
lajpropriationi, L38<>, 
lmprop€iHenti in the huf met 17S0. IV. 

442, 
Ineapacttieft, JV. ^7". 



Intendiarics, IV. I'aa. 
Incest, IV. 64* 
Inchantment, IV.tfO^ 
incidental prerogatives, l,^^, 
Incto&ures, desiroying, IV. 247. 
Incomplete judgments^ HI. 3^7* 
Incorporation, power of, L 472. 47-1* 
Incorporeal hereditaments, ILdO. 
Ineorrigibie rogiiciy, IV^. 169* 
I lie mil bent J L 3&2. 

Incumbrances, covenant a|;ainiit, II. x. 
Indebitatus osiiampsitr III. 155« 
Indefeasible riqht to the throne, L 195. 
Indemnity the oltjeei and iftmt o/'insnr 

11.461. 
Indentures, 11.295. 

- ^ " of a fine-j IL 351. XV, 

India, misdemeanors in, IV, 305. 
Indicavit, writ oi] 111,91, 
Indictable, what, IV.SIg, 
Indictment, lV.30j?Ji. 

— > copy of, IIL 1 26, IV. 3 5 1 . 

— — ■ — , locaiity aC IV. 303. 

Indinduals, o0ence« a^ujisir, J V. J 76. 
Intlurivment of bilU and notes IL 4G3.^ 

IV. 141. 

Kif u*orTomit^ IV. 1192. 

Imhiction to a benefice, f.39l. IL3lt. 

IV. 107. 
Industriao], propertv per, IL 391. 
Infumaus wilneis, IIL 370. 
Infant, L 463, IL 292. 4^2. 497- IV, 3*. 

, carnal k nowiedce of, IV* 2 1 2. 

^ cogniicante of, 111.427^ 

^-, evidence hy, IV-«14. 

■ — , ej-ef^tfTf guardian o^, IL 503, 

-, inspection of* IIL 332 < 

, in aveotui at mere, L 129, IJO.^ 

11.169. 

', privileges and disabiliue* ol^ L 464.^ 

Infeodations of tithes, II.27. 

Influence on elections to purliaiucnt* I 

I7fl. 
Information, eompouDding of, IV. J35. 

— f criminal, IV. 306. 429. 45€. 

-t ex oHicb, IIL 427. IV. SOH^ 

, for charities HI. 427. 

— — , in crown office, IV^. 3 on, 

" — ^ ecclesiaistical courts lU* lOl* 

— ' — ' — , ejcchLKiUfr, UI. S61. 

, nature ol qua wirtmnto, IV^ 

312.441. I 

— - rem, IIL 262. 1 

of su^>emitioatt u*es Hi* 428* 

Informer, common^ IL4J7. lILlKl, 1V«^ 

30S. 
Infortunium, homicide per* IV* 119« 
Inheritable blood, [Lf46. 
Inheriutnce, II. n.301, 
> -, canons of, ILiOS. 
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Inheritance, estates of, II. 104. 

Initiate, tenant by courtesy, II. 127. 

Injunction in eauity. III. 445. 

Injuries, civil. III. 2. 

, with and without force, III. 118. 

Inland bill of exchange, 11.467. 

Inmates, IV. 168. 

Inn of court and chancery, I. 2.T. 25. 

Innkeeper, action against,* III. 165,166. 

Innocent* s, Pope, Valor, I. 284. 

Inns, disorderly, IV. 167. 

Inuendo, III. 1^6. 

Inofficious testament, I. 447. II. 502. 

Inquest of office. III. 258. IV. 301.424. 

Inquiry y court o/", 1. 4 1 8. 

, writ of. III. 398. 

Inquisitio post mortem, II. 68. III. 258. 

Insanity pleaded by the party, IL 292. 

Insidiatio vianim, IV. 374. 

Insimul computassent. III. 164. 

Insolvency, act of, II. 484. 

Insolvent debtors, II. 484. 111.416. 

Inspection, trial by. III. 531. 

Instalment, 11.312. 

Instance court. III. 108. 

Instanter, trial, IV. 596. v. 

Institutes of Justinian, I. 81. 

Institution to a benefice, 1. 390. II. 23. 
IV. 107. 

, notice of refusal, when neces- 
sary, I. 390. 

Insurance, 11.458. Ill 74. IV. 441. 

Intelligence, sending to an enemy, IV. 82. 

Interdictum, III. 442. 

Interesse Termini, II. 134. 

Interest of money, II. 454. 

in India, II. 464. 

on bankrupt's debts, II. 488. 

legacies, II. 514. 

or no interest, insurance, II. 459, 

460. 

Interested witness. III. 370. 

Interlineation in a deed, 11.308. 

Interlocutory decree in ecclesiastical 
courts. III. 101. 

chancery, 



III. 452. 



• judgment. III. 448. 



Interpleader, bill of, III. 448. 
Interpretation of laws, 1.58. 
Interregnum, 1. 196. 249. 
Interrogatories, examination on, III. 389. 

438. IV. 287. 

■• in chancery, III. 449. 

Intestacy, 11.494. 

Intestates, their debts and efiects, IV. 425. 

428. 
Intrusion, information of. III. 261. 

on freehold, III. 169. 

, writ of, in. 183. 



Inventory of deceased's effects, II. 510. 

Investiture, II. 209. 

of benefices, 11.23. 

of hishopricks, IV. 108. 

• feuds, II. 53. 

lands, JI. 5 1 1 . 

Involuntary manslaughter, IV. 192. 

John, king, his resignation of the crown 
to the pope, IV. 107. HI. 

Joinder in cieraurrer, JII..>i5.xxx. 

of battel. III. V. 

— ; issue, III.315. xiii. IV. 340. iii. 

Joint-tenancy in lands. If. igo. 

— \ things personal, 11.399. 

Joint-tenant, king cannot be, II. 409. 

Jointure, II. 137. 180. v. 

Ireland, I. 99. 

Irish peers, the privileges of, 1. 406. 

union, 1. 104. 

Iron, stealing, IV. 233. 

Irons, to secure prisoners, IV. .'JOO. 522. 

Islands, 11.261. 

Issuable terms. III. 355, 

Issue at law, III. 313, 514. 

, collateral, IV. 396. v. 

, feigned, III. 452. 

in criminal cases, IV. 399. iii. v. 

equity. III. 448. 

, joinder of, III.315. xiii. IV.540. 

iii. 

, tender of. III. 515. 

Issues on a distringas. III. 280. 

Itinerant courts, IV. 411. 422. 

justices. III. 59. IV. 422. 

Judges, 1. 267. III. 25. IV. 440. 

, their wealth formerly. III. 410. 

, assaulting them, IV. 125. 

, how council for prisoners, IV.555. 

, killing them, IV. 84. 

' — , their commissions, 1. 267. 

, threatening or reproaching them, 

IV. 126. 
Judge at nisi prius may fine defendtnU for 

contempt, IV. 126. 
Judgment, II. xix. III. 595. vi. viii. zv. 
xxxi. xxxiii. 

, action on. III. 160. 421. 

, in criminal cases, IV.375.iv. 

, property by, II. 456. 

, relieved against in equity, III. 

457. 
Judices ordinarii. III. 515. 
Judicial power, I. 267. 269. 

writs. III. 282. 

Judicium Dei, IV. 541, 54S. 

ferri, aquae, et ignis, IV. 544. 

parium. III. 550. 

Jure divino, right to the throne, L 191. 

tithes, 11.25. 

Jure, king de, 1. 204. IV. 77. 
M M 5 



INDEX. 



Jurk iitrmnj writ of^ III. 95^. 

Jurisdiction, encromchment of^ IIL 111. 

of courtSj settled b>' EdwJ. 

4S5, ^36. 

, pl^ to, in, 501* IV. 333. 

Jurors, fining or imprisoninir, IV, 361, 

J mi^dehammir ^j/. Ill, 3T6. 

Jury, trial by, IIL 249- IV. 349, 414. 441. 
Jus accrescendi, II. 1S4. v« 

— ad rem, II, 5 IS, 
^-^ coroTUCi \. 79» 

dtipUcatum, II. 199. 

— fiduciarium, II. 32M. 
— - ifuagimimj 1.406. 

— inre, iL3J2. 

- — legittmum, IL S28. 
— - patronatus. Hi. ^46. 
— - prajetoriujn, IIL 50* 

— precarium, U. 52s. 
Justicej free course of, I. HL 

~ , homicide in advancement of, IV, 



179. 



-J kinf^ the fountain of, L ^66* 
-j neglect or rf^fu&al of, HI. 109, 
-, offences ogiiiiist, IV, 128. 
■ ofihepetwCf adi qf^ ttfktm unquall' 



fed^hBSS. 



- horn pTQiccicd % if<r- 



iuic^ 1.354. 
Justice-seat, court of, HI, 72. 
Juiiticies, writ of, IIL 36. 
Justifiable homicide, IV. HM. 
Justin cation, special, 11 L 506. 
Justifying bail^ IH. 291 ♦ 



K 



Keeper, lord, IIL 47, 

A>»i, vmtmm o/", how pretetped^ IL &4. 

Kidnapping, IV, 219* 

Killing, what amoutiCs to homicide, IV. 

19a. 
Kindred, how numeroua, IL S05» 
King, 1-190. 474.1B. 
- — —can do no wrong, L 246. HI. 35 4. 

IV* 32. 
J comparing or imagining his death, 

IV. 7f?. 

-^ his councils, L 227* 

counsel, HL 27. 

-courts, contempts ngainsi, tV. 



124. 



King, hii money, counterfeit! lig^ IV. ^^^_ 
- palace*, contempt* 9^n%% Wlk 

' perfection, 1.246, 
■perpetuity, J.24&. 
► per&onj contemptt againat, IV. 

plensure, bow understood^ IV. 

power, I* 250. 
■ prerogative, 1. 237 • 

, contcmptei itgptiut. 



123. 



121. 



I 



IV. 122 



98* 



-, febnie»aguiiist, ]V. 

, his prerogatiie in debts, judgnieiitt, 

and executions, HL420. 

revenue, extraordinary, l.30i. 

-" , Off tin ar)', hUB 

' royal family, L 219. 225 



J 



125. 



-, seals, IL 34^, J47, 10 . 47, 

^, con nterfetting, l\\ »3 

jrlvcrj J L 35Q. 

sovereigtHy, L 24 J. 474^, 

title, laso. 

, contempts agsui^t, IV 

-, ubifjuiiy, L 270. 
-, injune* to or bVj 111. $54. 
-, levyioffwar against, IV. ^L 
-, refusmi to advise or as^kt hlm^ 



IV. 1513. 



dignity, L 241, 

duties, L 226. 

enemies, iidhering to, IV. B2. 

government, contenipu against 



IV. 122* 

Kjiig*s bench, court of. Hi. 41* IV* scs. 
, jiwtices of, kilHng ihcmy JV* 

84. 
Knrght, I. 403. 

—^ bachelor, I, 404, 

banneret, 1. 403. 

of the bath, L 403, 

garter, L 4 1 o, 

shire, his electors, I- I7f. 

how rie^ied^ L I7i* 

to be returned on n lord'» jiinr. 

Knight's fee, 1.404. 4 lo. n.€2* 
Knighthood, 1. 404* IL 69. iV* 437. 
', how cojf/rfTcdf mkf bound lo 

ta^c iV, L 404. 
Knight-M;n'ice, IL 62. 



Labour, foundation of propcfty, 11. 5. 

, hard, IV. 370, 371, 577. 

Labourers, L 407, 426. 
Laches, 1.247. 

ofinfant, L46S, 



< 
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I>tincabter, county pul^itine of, J* 1 17* 

, its courts, 

lit. IS, 
, dudijF ofj it'i courts. Hi. 7». 

Landi, 11. 16. 17. 



-, property in, IL 7^ 



l.and-tax, L 309. IV, 42*. 

Lapse, II. 276. IV. 107- 
Lape»ed lefiicy, II. 515. 
Larciny,IVi SS9. 

, appeut of, IV. S14, 

J tompound, JV. 959, 

, from the houi^ IV, 940* 

— ^— , penon IV* 24 1 . 

, pruiiil, IV, 329* 

, mixedj IV. 259, 

^~f onlv of ihings personal, IV. 1J32, 

, jjetit, IV. 229* 

, simple, IV. 299* 

Lathes, h 117. 

Lfttitat, writ of, IIL 386. %xm. 

Law, I, 39, 

J amendment of, statute for, IV* 441. 

,atid e^juity, court* of, how distiii- 
gui!»hed. III. 4^9. 

, canon, L 1 4. 13. 79* "2* 83, , 

< , civU, L 80, 

— and canon, authority of, I, 14. 

7^- 85. IV, 421, 423, 

-, rejected by the En- 



glish nohility, I. 19. 

-^ common, L 63, 67. 

, divine or revealed, L 43* 

.. ' — f ounces against, 

IV. 45, 

't hainafifihtforee of^ 1, 58, 

, fcodai, II 4 4. IV, 4 1 a- 

.French, III.3n.IV.4ie,4^, 

.Greek, III. .121, 

, GrceknndRmmiif dimdedinio wrUtcn 

and unwriitenf I. 63, 

, hision of, IV. 407, 

, Latin,'Ul . 519, IV, 428. 

^j martial J J. 413- IV, 456. 

, mercbiint, I, 375. IV. 67. 

, munictpal, I, 44, 

of natiotis, I. 43, 

, offences aghast IV, 66. 

nature, I, 5!>, 

' parliainent, I. 165. 



side of the chancery, til. 47* 

eKchi*quer, 111, 45. 

, statute, L 85. 

, unwritten, 1. 6.7, IV, 408, 

, Wfi|:er of. III. 54 L IV, 414. 424. 

, written, 1. 8.5, 

Lmwingof ma^stifftjlll* 72, 
Lay cor|K»rElioiis, I. 470. 



Lay, invei^ture of bishops, L 578, 
Lazarets, escopini; from, IV* 162» 
L^ad, stealing, IV. 235* 
Leading interrogatories, III, 449. 
Lea p-y ear, FI. 141, 
Lease, 11,317. ii. 

^ ^nd rctease, IL5Sd. li. 

— , entry, and oitiiter, rule to cofifeii» 

IIL 204, xi* 

, concurrent^ IL 520, 

tif harJtntpt^ II. 488, 

Leet, IV, 373.411.424, 
Legncies,IL 512, 

, subtraction of. III. 5S. 

Let^l eiitates For life, II, 124. 126, 129, 

Lc^itinc constitutions, I, 82. 

Legiblative j>ower, I, 147, 

Legidature, how hr controllable, L 161, 

Legitimate child, L 446,^ 

Lending, IL 454, 

Lconinettf IV. »8. 

Letter, demanding moncy^ &C.IV. 144. 

^ missive, iQr electing a bishop, L 



379, 



-,in rhancery, IIL 445, 



-, threatening, IV, 157, 144. 



Letters, patent, U 546, 

Levant and couchant, IIL 9, 259. 

Levari foci as^ writ of, IIL 417. 

Levitical decrees, L 455, 

Levying money without consent of |>ErIla- 

ment, I, 140. 

war against thq kmg, IV, 81, 

Lewdness, IV, 64. 
I^x manifest at HI, 544. 

taltonis, IV, 12. 

Libct, immonil or illepid, IV. ISO, 

, fd/tipAemom or icdiiioHi, IV. 151. 

. -, promHCe af the Jury in irmhfor^ lY. 

153. 

, in ecclesiastical court «, IIL lOO. 

, malicious, IH. 125, IV. 150, 

libcrntn le^m^ losing. Ill, 540. 404, IV, 

548, 
Llbert]e& or franchises, 1L57. 
Liberty, civil, 1,6, 135, 

, natural, I, is 5. 

, of the pre«% IV. 151. 

' , pefftonil* I, 134. 

, crimes against, !V, 



21s, 



, political, 1, 125, 



injuries to, IIL 127, 



Licence* or marriage, L439. 

from the pope, IV. 1 15, 

of alienation, II, 72. 

- (faiienaHottt fy n'hom paid/or^ IL 



76, 



1/* pjtieni II. 273. 
'for cvMege pnrchittffti II, 374* 
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Manhood, II. 54. 
Manor, 11.90. 
Mansion-house, IV. 824. 
Manslaughter, IV. 191. 

, conviction of, IV. iv. 

Manstcaling, IV. 2 1 9. 

Manufacturers, seducing them abroad, IV. 

IGO.n. 
Manufactures, encouragement of, IV. 428. 
Manumission of villeins, II. 94. 347. 
Marchers, lords, I. 598. 
Marches, I. .'598.W. 
Marescbali, lord. III. 58, 

, his courts. III. 68. 

Marine felonies, how clergyable, IV. 573* 

triable, IV. 269. 

Mariners, wandering, IV. 164. 
Marines, 1.416. 
Maritagium, II. 70. 135./1. 
Maritare, 11.71. 
Maritime causes, III. 106. 

courts, 111. 69. 

state, 1.419. 

Mark, subscribed to deeds, 11. 305. 
Market, 1.274. 111.218. 

"^extent of the prerogative in creating, 



I. 274. 



-, clerk of, his court, IV. 275. 
. overt, 11.449. 

y sale of itolen goods tn^ IV.36J. 

> towns, I. 115. 



Marque and reprisal, I. 258. 
Marquesses, 1. 397. 
Marriage, 1. 433. 

, where to be celebratedy 1.439. 

-, clandestine or irregular, 1. 439. 



IV. 162. 



421. 



- contract, suit for. III. 93. 
-, forcible, IV. 208. 
- in chivalry, II. 70. IV. 41 8. 420, 



• socage, II. 88. 



— ^- licences and registers, forging or 
destroying, IV. 163. 249. 

of royal family, 1. 225.* IV. 1 1 7. 

, proof of. III. 140. 

^ — , property by, II. 433. 

settlement, II. 3^4. 

-, its antiquity,ll. 138. 



Mary, queen, how she took the crown, 1. 1 95, 

Massbooks, iV. 115. 

Master and servant, I. 423. 429.ff. 43l.fi, 

432.n 

in chancery. III. 442. 

, injuries to. III. 142. 

of the rolls. III. 442. 

, his judicial authority, 

111.450. 
Materia prima. III. 522. 
Materna maternis, II. 236. 
Matilda^ s legitimaci/ disputed by Stephen, 

I. 200. 
Matrimonial causes. III. 92. 
Matrons, jury of. 111. 362. IV. 395. 
Maxims, I. 68. 
Mayhem, 1. 150. 111. 121. IV. 205. 

— , appeal of, IV. 314. 

, inspection of. III. 332. 

Mayors, IV. 413. 

Measures, I. 274. IV. 275. 424. 

, false, IV. 159. 

Mediate states of the empire, II. 60, 
Medietate, jury dc, 111.246.360. IV. 128. 

166.278.552. 
Mediterranean passes, counterfeiting of, 

IV. 249. 
Members of parliament, 1. 153. 
may be sued by 

bUi, III. 289. 
Memory, time of, II. 3 1 . 
Menaces, 111.120. 
Menial servants, I. 425. 
Mensa et thoro, divorce a. 1. 440. III. 94. 
Mercaloribus, statute de, II. 289. 
Merccn-lage, 1.65. IV. 412. 
Merchants, custom of, I. 75. 

, foreign, 1. 260. IV. 424. 

Mercheta, II. 83. 
Mere right, II. 197. 

, not assignable, II. 290. 
Merger, II. 178. 
Mesne lords, II. 59. 

process. III. 279. 415. 

profits, actions of trespass for, III. 



, when good," I. 440. 

•> ^^^/<"'> •** France and Holland^ 

1. 436. 
Marshall of the king's bench. III. 43. 

, custody of. 



III. 43. 285. 



• host, certificate of. 



III. 334. 

Marshalsea, court of. III. 76. IV. 276. 
Martial courts, I. 416. 
Martial law, 1.413. 4S6.fi. 
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, writ of. III. 254. 

Metaphysics, their effects upon law and 

theology, 11.58. IV. 41 7. 
Michel-gemote, 1. 147. 
Michel-synoth, 1. 147. 
Middlesex, bill of. III. 285. xxiii. 
Migration, II. 7. 
Military causes. III. 103. 

— courts. III. 68. 

■ feuds, II. 57. 

offences, 1. 41 5. IV. 101. 

— power of the crown, 1. 262. 

- state, 1. 408. 
■ ■ tenures, I. 287. 



^^^^^^^^^^J 


News, false, IV. H9, 


Nul ltd record, 111.311* ^^^^^| 


Next ofkinjIl,224- 


tort, plea of III. 305. ^^^| 


Kichiifas*tf pfrpct iaxaiiont l,2B4. 


Nuncupative wills, Il.fiOO- ^^^| 


Nierrt culpable, plea of, JV«d3d. 


Nurture, guardian for, 1,461. ^^^| 


Night, biu-glsi^ m, what, IV. 2S4. 


Nusaacc, Hbatemcnt nf, 111.5. ^^^H 


Nightwalkcrs/lV. 292* 

Nihil dlcit, judgment by. III* 29e* 391. 

— — , retuni of, to writs, I IK 28^. xvii. 


j..-.-i^p i-^r III fmf V ^^^^^^1 


siritrtH fnr 1 1 1 *^ '^fl ^^^^^^1 


, common, IV. 1<j6^ l€8./t. ^^H 


^- — iJel>et, plea of, HL 305. 
Nbi priua^ courts oi\ lit. 58. 


nri^'Titr HI ^1/t ^^^^1 




■ Juatices of, ITLeo* IV, 269* 


^^^1 


, record, in. 356. 


^H 


, trial at, 111.353. IV. 551. 


^^^^ 


, writ of, 1IL354« adii- 


Oath ex officio, HI. lOl. 447* ^^H 


NobiUty, L 396. 


of the party, 111*382* 437. V 


* , it*s lilies, 1. 1 57. 


Oaths to the government, refusal or ne- H 


Nocturnal crimeia, how prerefitcd or re- 


gleet to take them, I* 508* J V. 1 1 6, 1 1 7. ■ 


sted, IV, 180, 


■ 


Non as^ump^il, 111,305. 


vo lun tarj' an d ex t raj udicial, I V . 1 3 7 . 1 


' infra 3e5t onnos^ UL^OS. 


Obedience to parents, 1.452* ^^^k 


compos mentis, 1.304. 11.497. 1V.24, 


Objects of the law& of England, 1, 131* J^^^ 


3D5. 


Obligation of human laws, 1. 57. ^^^| 


Cill, IV, .T39. 


-^— , or bond, 11-340. xiii* III* xxiv. ^^H 


culpabilis, plea of, 111. 305, IV. 339. 


Obstructing of process, IV. 129. ^ 


- — - deuimantio, prescription rle, 11, 31. 


Occupanc), II. 3. S. 25&, 262. n. 400. H 


est factum, plea of, UL 305. 


— — of mcnrpoFcai hercditamtntr^ ^t 


est inventus, return of, 111, 283* xviij, 


II. 260* ^^^M 


J ■ 1 » 




Kix. xxm. 
obh tan te, 1.345, 1L573* IV,40L 


Octfi rch^ SturoUt IV . 4 1 0. ^^H 




Odhal right, 11*45. ^^H 


^suin informalus, judgment by. 111, 


Odto el attit, writ de, 111. 128. ^^| 


3S7. 


Oeconomy, public, offences agaiiwt, IV. H 


Non-eloim in fines, II. 354. 


162* _M 


nT tnlFViTH'r t ^^ ^ 


Omee found, HI. 259. ^^1 


Nonconformity, IV. 51, 432. 


Nonjuror, IV* 124. 


Officers, arrest by, IV* 292* ^^B 


Nou-pttyment of ecclesiastical dues, 111.69* 


, kilhng them in esecuting iheir H 


Non-rcsidcoce, U. 3^2. 


office, IV, 20O. ■ 


Non&uit, 111.296, 316. 576> vi* 


or courts, their certificates, ill. H 




3:i6. ^^M 


Noniiser, 11. 1S3* 

Northern borders, rapine on, IV* 244. 

Northumberland, theft in, IV, 238. 






Officers I- 272, 11. 36. ^^M 


Norman conquest, L 0f>. IV. 414^ 415* 




~ isles, 1. 107* 


Officio, oath ex. III. 10 L. 417* ^^H 


Narwkk In^aii&n^ 1. 284, 


Oleron, laws of, I.4l9.fl. IV. 4is, ^^M 


Nose, cutting off or slilting, IV, 207. 247. 


Openi n fj cou nci 1 , 1 1 1 . 36 6\ ^^H 


377* 


Oppressmn of crown, how remedied, I. H 


Not guilty, plea of, IIL305.xiii. IV. 338. 

lU. 


^H 






Note of a fine, IL351. xv. 


Option of the archbishop, L 581- ^^H 


—hand, 11,467. 


Opt io n al w H t:i, 1 1 1 . 2 7 4* ^^H 


Notice in ejectment. 111. 203* x. 


Orchards, robbing of, IV* U33, ^^H 
Ordeal, trial by, IV. 4*)i. 342* 414. 425. ■ 


oftriul, IIK357. 


trftlf^iml hit I '^fiT 


Ordipr nf^^SisioTm IV s^7^ ^1 




Orders, holy, I* 388, ■ 


Novel di$*ei*iu, asBise of^ III. 187. 


Original contract of king and people, _^ 


Novels in the civil law^ I. Bl. 


I. 211. 233. ^^M 


Nudum pactum, 11, 445, 






Nul dissewij). plea of, HI. 505, ILxviii. 
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Peace, breach of, IV. 142. 

^, clerk ot; IV^272. 

, commission of, 1. 351. IV. 270. 

, conser\'ation of, 1. 349. 

, justices of, 1.349. IV. 270. 282. 290. 

292. 428. 

■ , conviction by, IV. 281. 

, offences against, IV. 142. 

, security for, IV. 251. 254. 

, the king's, 1. 118. 268. 350. 

Peculatus, IV. 122. 
Peculiars, court of. III. 65, 
Pecuniary causes in ecclesiastical courts, 
III. 88. 

legacies, 11.512. 

Peerage, benefit of, in offences, IV. 367. 
, by writy descent ofy 1.401>. 

creation money, I. 402. 

Peeresses, I. 401. 

Peers, great council of, 1.227, 228. 
— , hereditary counsellors of the crown, 

I. 227. 
, Iruh, their precedency, and teat in 

the House of Lords, 1. 157. 

, limitation of their number, I. 157. 

, house of, 1. 155. III. 57 

— , pedigrees of. III. 106. 

.privileges of, 1.401. III. 359. IV. 

253. 273. 367. 

, protests of, 1. 168. 

, proxies of, 1. 168. 

, trial by, 1. 401. IV. 260. 348. 

Peine forte et dure, IV. 325. 

Penal statutes, I. 88. IV. 429. 

Penalty of a bond, III. 435. 

Penance, commutation of, IV. 105. 217. 

276. 

for standing mute, IV. 325. 

in ecclesiastical courts, IV. 105. 

275. 568. 
Pendente lite, administration, II. .503. 
Penitentiary houses, IV. 371. 

at Milbank, IV. 372. 

Pension, ecclesiastical, 1. 281. II. 40. 

from the crown, 1. 1 76. 

, duty on, I. 327. 

-— from foreign princes, IV. 122. 

Pensioners excluded from the house of 

commons, I. 175. 
People, I. 366. 
Per et cui, writ of entry in, III. 181. 

— my et per tout, seisin, II. 182. 
quod. III. 124. 

, writ of entry in, III. 181. 

Peremptory challenge, IV. 355, 396. 

— mandamus. III. 111.26.5. 

— writ. III. 274. 

Perfection of the king, I. 246. 
Performance, partial, II. 448. 
Perjury, IV. 1.77. 138. ». 



Perjury in capital cases, IV. 138. 196. 

, French law respecting, IV. 138. 

, necessary evidence to convict of, 

IV. 358. 
Permissive waste, II. 281. 
Pernancy of profits, II. 163. 
Perpetual curate, I. 394. 
Perpetuating the testimony of witnesses, 

III. 450. 
Perpetuity of the king, I. 249. 
Persecution, religious, IV. 46. 428. 432. 
Person, injuries to. III. 119. 

, larciny from, IV. 241. 

, offences against, IV. 177. 

Personal actions. III. 1 1 7. 
, where they die with the 

person. III. 302. 

assets, II. 510. 

chattels, II. 387. 

security, 1. 129. 

things, II. 384. 

tithes, II. 24. 



Personating others in courts, &c. 'IV. 128. 

proprietors of stock, IV. 248. 

Persons, artificial, I. 123,467. 

, natural, I. 123. 

, rights of, 1. 122. 

Peter-pence, IV. 107. 
Petition of appeal. III. 4.54. 

bankruptcy, 11.480. 

right, 1. 128. III. 256. IV. 437. 

Petitioning creditor's debt, and bond, II. 
480. 

-, proof of, 11.481. 



—, right of, I. 143. IV. 147. 
-, tumultuous, I. 143. IV, 147. 



Petty bag office. III. 49. 

constables, 1. 555. 

jury. III. 351. 

larciny, IV. 229. 

scijeantcy, II. 81. 

session, iV. 272. 

treason, IV. 75. 203. 

, punishment of females in, 

IV. 204. 
Pews, II. 429. . 
Physicians,&c. III. 122. IV. 197. 
Piepoudre, court of. III. 32. 
Pi^us, II. 159. 
Pillory, IV. 123. w. 377. 
Piracy, IV. 71. 

Piscary, common of, II. 34. 40. 
Placemen excluded from the house of 

commons, 1.175. IV. 440. 
Plagiarii, IV. 219. 

Plague, irregularity during, IV. 161. 
Plaint, III. 273. 

,procesMupon, III.285. 

Plaintiff, III. 25. 

, death of one. III. 302. 
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Prerogative, cnusai of iti tntr^se ntid de^ 
cline, IV. 435* 

-, coiiiparaii?e review of, 1, 530, 



IV. 440, 



-j conteitipts against, IV. 122. 
-, copyrights. It, 4(0, 
- court, 11. 509. lit, 65, 
-, fclonie* against, IV. US. 
-, property by, II, 408* 
-, wri/^, I, 107. 



Prescription, tL 263. 

, corporaUons by, L 47 J. 

— — , time of, II, 3 1 , 

Presentation to benefices, L.3@9. H.23, 
Prcsentative aJvowsons, IL 22. 
Presentment of copyhold surrenders, IL 

369. 
-— ^— ^^^^— — itil/s for tJCf^rplan€f^ 11.469* 



oflences, IV. ,30L 

President of the council, I* '250. 
Press, liberty of, IV. 151. 
Pressing of seamen, L 41S. 

to death, IV,32S. 

Presumptions, III. 571, 

Presumptive evidence of felony, I V.J 58. 

heir, IL 20S. 

Pretended titles, selling or buying, IV. 136. 
Pretender and his sods, tr^sous relatitig 

to, J V. 91. 
Prevention of crime*, IV. 251- 

, homicide for, IV, 1 80, 

Price, 11,446*454, 
Priest, I. .IBH. 
Priinae preces, 1. 18 1 . 
Primary coDvevaiices, IL 309, 
Primer fine. li. 350, 

seisin, II.ee* a?. IV. 4 IS, 

Primogeniture, L 194, ILsH. IV, 431. 
Prince of Wales, 1. 225. 
Princes of the blood royal, I, 326. 
Princess of Wale*, violating her, L 225, 

IV. SI, 

— royal, 1, 225. 

^, violating her, 1.215. 1V.81, 

Principal and accessory, IV. 34, 

challenge, ill. 565* 

Prior, 1*155. 

Priority of debts, 11.51 1* 

Prisagc, t, 315. 

Prison, breach of, IV. ISO. 

I'i-Uf/rwTi^/itM dtfcntc y, IV, o55. 

in France^ IV, Z5^. 

Pril. IV.339. 

Private act of parliament, 1.86, II. S4 4. 

. nusance. III. Si 6. 

persons, arrest by, IV. 292, 

wrono^. III* 2. 

Privately stealing from the person, IV. 242* 
Privies 10 a fine, II * Z55, 
Privilege, 1. 372, 
,billof, UL2S9* 



Privilege from nrresu, |[f/289, 

of pnrtiamenti I. 164. 

^ , writ of, I. 166. 

Privileged places, IV* 129. 

' villenage, 11.98. 

Privilegia, 1* 46, 

Privilegium clerical e, IV* 56 5, 

— -^ , property propter, II. 394, 

Privy council, l.:^29. 

counsellor, killing or attempting to 

kill, 1*252. IV, 100. 

purse, 1. J3 4, 

seal, 11.347. 

signet, 11.347. 

, forging them, IV, i9. 

tithes. 1. 368. 

verdict, 111.377* IV-36. 

Prite causes. 111. 508^ 

, commission of. III. 69. 

cQuHt 11 L 10&. 

— — fgMing, IV, 1S3, 
Probable presumption, HI. 572. 
Probate of will, 11. 5oa, 
Procedendo, writ of, I. 35S^ III. 109. 
Process, civil, III, M 79.x? i^ 

, criminal, IV- .518. 

, obstructing it's cxeeutlon, IV* 129* 

Proebdn amy, 1, 464. 

Proclamations by the king, 1. g70. IV, 431, 

of a fine, ft., 752. xvi* 



■ estrays, 1.29fl. 



111*444. 



519. 



• on attachment in chancery, 

» exigent. III. 284, xix, IV. 

-, the riot act, IV. 143- 
-, writ of, lH*2a4*xxL 



Proctor, 111. 25. 
Procuration money, IV* 157* 
Protligals, 1,305* 
Profane ness, IV. 59. 
Prol'ert in curia^ lILxxviii. 
Profession, religious, 1. 1.33, 
Frofi^sor of the laws, hi« duty, 1*35. 
Profits of courts, 1. 2a9, 
Procress^ royal, IV* 411, 
Prohibition, declaration in. III, 1 1 j. 

, writ of, III. 1 13* 

-^ f>/ iiiOMtc, 111, 227- 

Promises, 111. 158. 
Promissory note, II, 467. 
Promulgation of laws, I* 45. 
Proofs, TIL 368, 

in eccl^iastical courts, HI, 100. 

o/* iettamcnt m/otm of iuw, IL 508 . 

Proper fends, IL 58, 
Property, 1. 13a, IL 1, 2* 

, crimes against, IV» 2.T0. 

, injuries to personal, tIL 144. 

real. 111* i67. 

, right of, II* 197, 111. 190. 
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Quii^lc ^ith child, l\\ M»S. 

Oiiiet enjoyment, covenant for, II. k. 

Quinto exactiis, IIL 28 J, %x. IV* 319, 

Quit-claim, II, xv. 

Quit-reiit9, [[.42. 

Quo minus, writ of. III. -16, 286. ixiv. 

Quo warranto, information in nature of, 

1.485* [[[,263. IV.J11.44K 

, vtrh o r^ [ I L 26 2 . 

, Imiiationji in. III* 2(54, 
Quod ei deforciat, writ of, I IT. 193- 

, perinituit, writ of, II[,240. 

, pro8temere,writ of, IIL 

221, 

Quoriun d&use, in commUsiom, I. 55K 



Machimhurgii, IV, 55Q. 
Rack, IV. 5 35, 
Rack-rentj 11. 4 j. 
Rank, modus, 11, 50, 
Ransom, H. 402. IV. 580- 

* hiil,lll43G. 

Rape, appeal of, IV. 314. 
-^^ in countiee, L 1 17* 
^— of women, IV. 2 1 0* 
Rapina, IV, £4,t. 
Rasurc in a deed^ II. SOS. 
HaUif church and chapet^ IIL 32. 
Rationabjli parte bononim, writ de, 11, 

493, 
writ of right tie, IIL 

194. 
BatronabUis dos, 11. 134, 
Ravishment of children^ Illf t4], 

ward, IIL 14 U 

wife. III. 139- 

Reading of deeds, IL 504. 

on daim of clergy, IV, 307, 44 1, 

Real actioot, IIL U7. 

, assets, n, 244, 302, 

—, chattels, IL SB6. 

^ composition for tithes, IL SS- 

-, things, IL 16* 

Reaion of the law, 1,70, 

Reasonable part, IL 492: 516. TV* 408. 

4t4. 
Be-Msuraace, IL 460, 
Rebel lion » commission of, {IL 444, 
Rebutter, 111*310* 
Rtx;al of subjects from nbroad^ 1.260, IV- 

122. 160,* 

Recaption, IIL 4, IV. 36.7* 

; writ of, IIL 151, 

Receiving stolen goods, IV. 132. 

iicieri ta^k moUi^ 4^,, IV, 133. 

Recitals in a deed, IL «9a. iv* 

VOL, tV, 



Reclaimed animili, IL 59 1 . 

^^-^— .fififHy of, ILaUJ. 

Recitaiim^, IV. 1 38. 

Recognizance, 11.341. 

-~ — for the peace or good he- 

havinar, IV* 25^. 
— - — ' in nature of statute it&ple, 

IL 160. 542. IV. 45 1. 

of buil, IL 391. %w, 

' fine, II. 3tv. XVi. 



Recorapetn?e in value, II, 359. 
Reconciliation to the pope, &c. IV,«7* 
Record, I. 6D. IIL 24. IV. 426. 

^ assurance by, IL 344. 

j court of. 111- 24, 

, debt of, II 465. 

, imbezjritng of, IV. 1 38. 

of actions. Ill, xniL 111.317* if* 



148. 



forcible entry or detainer, IV. 
riot, IV. 147, 



-, trial by, IIL 330. 
-, vacating of, IV* 128. 



Recordarl facias loquelam, 111,34.37. 19S* 
Recoverv, fiommon, IL 116* S7l . 357. xvii, 

IV. 429. 
againfi ^ng^s d*%nte in imi, IL 



362, 



without a g&od ienmi io ihj^ 
prutdpff, 11.363* 

in value, 11.359. xix. 

reversal of, when fingered of 



copyhold, IL.768, I[[, 166.* 
-, roll, 11.358. xvti. 



Recreant, 111.340* rV.34g. 

Rector of a church, L 394. 

Rectorial tithw, 1, 388. 

Recusants, popish, IV. 55. 124, 

Recuiatio judicis, I1L361* 

Reddendum of a deed, ii. 299* i* lih 

Rcxiisseiiiio, writ of, ML 188. 

Redrc*s of injuries. III* 2. 

Reference to masters in chancery, IIL 

455. 
Reform at ton of religion, IV, 430, 
Refusal of a clerk, I. 389. 
Regatia majora ei minora, L 2-11. 
Regard, court of, IIL 72,, 
R^ardant, villeins, IL 93, 
Rtgardertf III. 72. 
Regent, I. 240. 

, queen, 1. 219, 

Register of deed*, 1 1. 343, 

— . marringcA, IV. 163. 

seamen, L 419. * 

ihip, I. 420. 

Regiitrum omnium brevium^ IIL 163. 
Regnant, queen, L Si 9* 



I 



Hefrating, IV, 160, 
Rejoinder, UL 310. 

— in error, III. kxxUL 

Rehearing^ iU, 453, 

Relation kwck in bankrtiptcy, IL 486. 

forfeiture, IV. 33 h 386, 



3fl7. 



' judgments J IL 4i3c\ 421 , 



Relations, private, L 4S^. 
, public, L 146. 
Relative rights and tluties, I. la.". \4C. 
H elator, i iv i iiforn i nt io n^» j 1 1 , tz 6 4 . 42' 

IV. 50H. 
Release of IfttiU^, II. 394. iii. 
Relief^ IL 56. 65. 87. IV. 418, 420, 4Sil, 
Religion, offences ngainst, IV, 45. 
Religious ijn postures, IV, 6L 
Rem, informatian in, III. 2G2. 
RemmndcT in chattels personal, tL 398» 

of lands, 11. i Gi. 

jwrit of (bmiedon in, ITL 192. 

Remedial part of laws, I. ,15. 

statute, I, 8t;. 

Remise, If. xv. 

Remitter, IIL 19. ^1. igo. 

Memopal of eomfst fraudutmUtf to ittnnd 

dittrejiMj Ilf. 1 K 

, attiiiing m *urA, III. 11. 

^^-^— of poor, L 362. n, 364, 

Scoiek ami Irinht I. 362. 

Rent, IL41, 42. 57. 399. 

charge, 11. 4a. 

.remedy for, III, 6. 206. 231. IV 

441. 

fee/arm, li. 45. 

;► seek, 11.42, 

^service, IL 41. 

subtraction of, 1IL230. 

MrpetUion of tiander, 111.125. 
Repetituni namium, III. 149, 
Repleader, ILL 595. 
Replevin, IIL U. i70. 

, action of, HL 146, 

, bond, ML 148. 

Replicatio, lILrsu). 

Replication at law, 111.^09. iv^xxix. 

in criminal coses, lV.3.Ti»«v, 

e'Quity, III. 448. 

HtpoH ofemdentc % ^iw/gt*. III. 39 J* 
Reporterii ordinance oj J nmeM Lappoiniingj 

L72. 

Report! by the master in chancery^ 111. 

453, 

of adjudged cases, I. 7 J . 

Representation in descents, IL 217* 

of the crown , 



MepreteijiaHoif i«, pnt^ifdet 4f kmi^mtgkt 

Ll74, 
Reprieve, IV. 394. 

Reprisal of goods, 111,4. ~ 

Reprisals on foreigners, L25S* 
Republieatiou of will, 11.379. So*j. 
Re[iUgnant condition^ IL 156. 
HepuiHtion, I. 1.34* 

, injuries to, HI, 13.3. 

Bi'piitcd oivner, IL 48&. 
Reque^ti, court of, I. 230. Ill, 51, 
, for sjnull difbt^i, Hi. 

81. 
Re re dels, IL 57* 

RescHpts of die emperor^ L 5d, IH. CO. w. 
Ilescoija, writ of, III. 146. 
ReMue, 111.12. 147.». 170. iV, 125. 131. 
Residence, I. 390. 392« 
lie^iiduuin of intestates* effects, IL 5T4. 
Resignation, 1 . 382. 393.. 
Resistance, 1. 25 J. IV, 4JG. 4-io. 
Respite of jury. III. 3.^4. \iii. 
Respondeat ouster, riL305, 39^, IV. .3lfl 
RcBpondentiti, 11, 45:?. 
Rcspon^u pnufentuui, L 80« 
Restitution in blooil, &c, IV. 402. 

— of conjugal rights, UL 94. 

stolen goods, 1V.3C2* 

teni[ionililic4, L 380. 

42K 

writ of, TV. 118, 563. 

Restoration, A. t>. 1660. L 210* IV. 438. 

Restraining ftatute^ I. »7* 

■ — of lenses, I LSiEO. tV 

452, 
Resulting Lis«, 11,335. 
Retainer of debts, IL 51 1. ML 18. 

servants by another, IIL 1 4*.?. 

Retaliation, IV, 12. 

Retomo habendo, ptegii de, IIL 148^ 

. ^ writ de, IIL ISo, 413. 

Retra.\it, ni.2y6,.795. 
Return, fidse or double, 1. 180. 

', action for, IIL 111.372. 

, irreplevisable, writ of, IIL ISO. 

, of writs, UL 275. 

-for election t*/ nfiwi^en ^ p^rHm^ 



L 194. *J01. 



' distribution, IL 517. 
► parliament, L 159. 



, form of, IL xiv. \mh 

xix. IIL iii. vii. xv, xvi, xvii, x^m^ xut, 
3CX, xxi, x;cTi, \mt^ xxiv. K%nn. %%xw, 

XXXV. 

Return day of writ*, IIL STS. 
Returns of the term, III. 277* 
Revealed low, 1.42. 

Revenue causes, coguimnce o( Iff. 43ii 
,tnalof, IV.2SI* 
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-judgment, IIL 4J L xxxiti* IV, 



590. 



outlawry, III, 284. IV* 320. 



392, 
Reversion, II. 175. 

-^ ita Incideats^ IL 1 76* 

' assignee, inti tied to what 

remedies, IIL I5s, 
Rcvertcndi animus, II, 392, 
Reverter, writ of forrnedon in, IIL l!>a. 
Review, hill of, IIL 454. 

, commission o*', III. 67, 

Reviling chunch ordinance*, IV^ 50. 
Revival of persotis hanged, 1\'^* 40^, 
Revivor, bill of, HI, 44 B. 
Revocation of devises, IL 37U. 

ti^s, II, 555. 959* JiL 

-^ — wili, II. JOS, 

Revolution, A. [i, 16B3. L^II,IV. 440. 
Rewards for npjirehcntling offemlei^, IV* 

*i94, 2?5, 
discovering uccoinpUces, IV, 

Hidinjp*, L 1 17. 

kidii close, writ of, !L 99, HL 195. 

* — -, scco n d n in con suetudi n em 

nianerii, writ of, IH. l&S, 

' de rationabili parte^ writ of. Hi, 



194. 



437. 



- mere writ of. 111. 1 95, 

- of advowson, writ of. III. 243,250, 
dower, writ ot^ IIL IB3, 

jKisaefisjon, IL 196, 

- property, 11,197, 

ward, writ of, lU. HI. 

-, patent, writ of, IIL Ml. i, 

-, petition of, L ise. 111. 356. IV, 



■< , quia dominus remisit curiam, 

writ of, IIL 195, iii,Ti. 

— lur disclaimer, writ of, III, 235. 

Riglits, I. 122, 

, bill of, L 128. IV, 440* 

of persons, L 122. 

tblfig&,II, I. 

Riot, IV, 125. 142, 145. 

Riot-act, IV, 142, 145,440. 

Rioloufi itssembnea, felon ious^ IV. 142* 

Rivers annoyunces in, IV, 1 67. 

, banks of, destroy inj,% IV. 244, 246. 

~ , sluices on, destroying, IV, !44. 

-f thefts on navipablc, IV, 239, 

Roadty how widened, d'wcrtedj or Hopped 

upt L 139, 
Robbery, IV, 242. 

' ^ — imder cofmtr of law ^ IV, 832, 

qfu maiit IV. 234. 



Itobcrd^nieTt, IV^ mCu 

Roguery, incorrigible, IV. 169, 
Rogties,"lV. J 69. 
Romney marsh, laws of. Ill, 74* 
Roots, destroying of, IV. 24o, 

5 stealing of, IV. 233* 

RopeHlitncers, IV, 1 67. 
Eoteiami, 4iatuie oJ\ L 94. 
Routs, IV. 146. 
Royal assent, 1,154. IS 5. 

family, 1,219. ggS* 

—^ marriages of, L 2a5,* IV. 

117, 

lUh, L 223, 290. 

niine^, 1 . 295, 

Rule of court, 111*304. %i* 
Rand dean, L 383. 

deanery, I. 112, 

Ryder to a liill, L 183. 



Sabbath breaking, IV. G3. 

*Sacc»larii, IV. 2-12, 

Sac rumen t, reviling of, IV. ,'50, 

8ac rame nt u in tleciKioni »i, 111,342. 

Safc^onducts, I. 259, * 

, violation of, IV.fiH, 

8alnt Manin le Grand, court of, HI. ao, 
Saladtne tenth, 1.309, 
Salary of curate. III* 90, 
Sale, IL 9. 446, 

of distres$, lU, 14, 

Salt duty, L 322. 

• repe&ied, 1. 321. 

Salva^, L 293. IL 45S* 460, 

Sanction of laws, L 55. 

Sftnctnar>', IV, 332,365, 436, 

Sark, island of, 1, 107* 

Batisdatio, IIL 29 K 

Satisfaction, entry of, on record, IV, 42 s* 

Saxon laws, I, 64, IV. 410. 412. 

ScaMin^i, IV, 98* 

Scale ol crimes and punishmenb, IV, I A. 

Scandal or impertinence in bills in eqi«ttv» 

111,442. 
Scandal um magnatum, L402* 111,123. 
Scbire^racn, 1. 598. 
Schi&m, IV, 52. 
Schoolmaster, 1, 455. !V. 54. 
Sciences auxiliur)^ to the study of the law, 

I. 33. 
Scire focias against bail » llL 416. 

in detinue, IIL 413 

to hear errors^ IIL xxxii. 

remove an usurper*! clerk, 



III* 248. 



261. 



repeal letter* patent, IIL 
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Shop-books, III. 568, 56§. 
Shrubs, destroying of. !V^ 246. 

, Btealmg of, IV, 253t 

Shroud, ttealing of, XL 429. IV. S35,» 
Si fecerit te secorum, IIL274* ix» 
Sjgnetj privv, il, J47, 
Significavit, writ of» IIL 102^ 
Signing of de€d$, IL 305. iii xti. till* 
Sign-manual, II. 34 7i 

^ , forging it> IV. 89. 

STmilitude of haod-writing, IV. 553* 
Simony, L 389. 59-5. II. 278, IV. 6»- 
Simple contract, debt b}\ II* 465^ 

, brciny, IV. 239. 

Sme»cure, I.38(i, 
Bitiglc botid^ II. J 40. 

combat, IV. 346. 

^-^— voucher, II. xriL 
Sinking fund, I.jjs. 
Si non omnes. 111. 59.* 

Six clcrk&ln chancery. III. 443. 
Sixpenny deduction from pen»i)n&, &c. 
1. J27* 

Siamtcr, HL 123. 

— — - — * duiinQtion Ar/«;^«j oral and Wfit* 
irn, ill* 136. 

" — , re^pctition *j/; III- 125* 

■^^ofiitie.m^ 124. 



Slavery, i. 418. ■la.T, 

^eiiabliihed htf local Imuf iWy, 

I. 127. ^2B, 
Slaves, I. 127. 
Sledge, IV, 92. 377. 
Sluices on rivefs, deatroyiug, IV. 144. 
Small debts, courts f(»r,IU.ai. IV.44K 
- , tithes, 1.586. 

• -' — — , n^ide qf nwfowr^^ III. 89. 

Smoke^rarthing;*, 1.325. 
Smuggling, I. 3 IB. IV. 154. 
Socage, 11.79. IV. 409. 

, free and common, II. 79. 

, guardian, J. 461. 

, villein, 11. 98. 

Society, it's ttnturc, I. 47. 

Sodomy, IV. 215. 

Sodor and Man, bishopric of, I. IDS. 112. 

Sojoummmt^ tettlement if^f 1.362. 

SokemanX II. 100. 

Soldiert. 1.408. 

, wandering, ^^ 1§4. 

Sole corporations, 1.459. 
Solicitor, IIL 2i>. 

, general, Id. 27. 

Son assault demesne. III. 120. Joe. 
Sophia, princess, heirs of her body, L iiJ7, 
Sorcerv, IV.60. 
Sovereignty, I. 49. 
, of the king, h :F4U 



Soul-«cot, 11. 4^5. 

South-sea company, misbehaviour of it^t 

officers, IV. 254. 

fund, 1.331, 

Speaker of each house of parljamcnt^ 

I. 181. 
— af Houte of Comm&iUf kote «9mi- 

naied and uppt-otfed, I. 161. 
Speaking with prosecutor^ IV. 965. 
Special administration, II, ^6. 

bail, liI.2S7. xxiv. 

bailiff, I. 345- 

^^— — bastardy, L 454. 
case, HI. 378* 

• — diimagej II. 220. 

-^^— demurrer. III. 515. 

imparlance, III.3D1. 

jury, 111.557. 

>■ matter in evidence. III. 3oe, 

occupant, II, 259. 

* plea, HI. 505* 

— property, II. 591. 

— ' session, IV, 2T2. 

— statute, I. g6\ 

tail, n. 1J5. 

verdict. III. 577. IV.aiK 

^ warrant, IV. 291, 

Specialty, debt hy, 11.465. III. U5. 
Specific legacies, II. 512. 

^ • relief in equity, III. 458. 

Spiriting away men and children, IV. 210. 
Spiritual corjxjrations, 1. 470. 

— ^^ ;- court, III. 61* 

Spiritualities, guardian of, L 380. 

Spoliation, 111.90. 

Sponsio judicialif. 111. 45f. 

^ringinff uses, II. 334, 

SquiN, IV. 168, 

Slabbing, IV. 195,. 

Stajie plays, IV. 167. 

Stake driven through the body, tV. 190. 

Stamp duties, 1,324. 

(IT* law prneceSngs r^ptaied^ 1. 324 

Stamjjing of deeds, II. 297. iij. xii, xiii. 

Stamps, for^jin^ of, IV, 243. 

Standard oi corn, I. 278. 

weights and measures, I. 274, 

275. IV. 275* 
Stannar)' courts. III. SO. 
Staple commodides, 1.315. 
Starcliamber, court of, I. -^30, III, 445. 

IV. 266. 3 1 0.4 29. 43 J. 437. 
Starrs, 11.342. IV. 26e. 
Stated damages, III. 435. 
Slaielofiety, IV. 168. 
Statham, ]!';2. 
Statute, 1, SJ. 
tfrmn %t4tm datr 1/ eptmit$^ I. 4§. 

^ gtiftrdian by, 1 .162. 
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Swans, steoline of, 11. .'S94. IW 93G. 
Swearing, profane, IV. GO, 

iy toidier or sailor, IV. 60. 

- the peace, IV. 256 



Sweinmote, court of, HI. 72. 
Sycophants, IV. 236.^ 
Syngrapha, 11. 296. 
' Synods, I. 279. 



Tail after possibility of issue extinct, II. 

124. 

female, II. 114. 

general, II. 1 13. vi. 

male, II. 114. 

— special, II. 1 13. 

, tenant in, II. 1 12. 

Tailor common, action against, III. 165. 
Taking, felonious, IV. 230. 232. 

, unlawful. III. 145. 

Tale, or count, III. 293. 

Tales lie circumstantibus. III. 565. xiv. 

IV. 354. 

,Mrt> qua/ificalion. 



III. 565. 



-, writ of, III. 364. 



Talionis lex, IV. 12. 

Talliage, I. 31 1. IV. 419. 426. 

Tariff; I. 31 1. 

Taxation by the house of commons, 1. 169. 

Taxes, I. 139. 308. IV. 426. 439. 

-, settlement bi/ payment of, 1.364. 

, their annual amount, I. 328. 533. 

Technical words in indictments, IV. 306. 

Temporalities of bishops, their custody, 
I. 282. IV. 421. 

■■ restitu- 
tion, 1.380. IV. 421. 

Tenant, II. 59. 

— — to the praecipe, 11.359. 367. 

Tender of amends. III. 16. 

issue. III. 313. 

money, 1. 277. III. 303. 

. oaths, I. 368. IV. 124. 



-, plea of, III. 303. 



Tenement, II. 16. 59. 

i , settlement bu renting, I. 364. 

— entailable, fl. 1 13. 

Tenemental lands, II. 90. 
Tenendum of a deed, II. 299. i. 
Tenths, ecclesiastical, I. 284. IV. 107. 

. , temporal, 1. 309. 

Tenure, disturbance of. III. 242. 
Tenures, antient, II. 59. 
, modem, II. 78. 
Term in law, essoi^n day of. III. 87B. 
— , 6r8t day of. III. 278. 



Term in law, original of, III. 27.'!. 

, returns of. III. 277. 

of years, 11. 143. iii. vi. IV. 430. 

Terminum qui praeteriit, writ of entry ad, 

III. 276. 183. 
Termor, II. 142. 
Terre-tenant, II. 91. 328. 
Test-act, IV. 59. 439. 
Testament, II. 11, 12. 373. 489. 499. IV. 

424. 430. 
Testamentary causes. III. 95. 

— guardian, I. 462. II. 88. 

jurisdiction in equity. III. 

437. 
spiritual 

courts, III. 97. IV. 421. 
Testamento annexo, administration cum, 

11.504. 
Testatum capias. III. 283. xviii. 
Teste of wnts 1.179. III. 274. append. 

passim. 
Testes, proof of will, per, 1 1. 508 . 

, trial per. III. 356. 

Theft, IV. 229. 

, its punishment, IV. 236. ' 

Theft-bote, IV. 133. 365, 
Theodosian code, 1. 81 . 
Things personal, II. 384. 
real, II. 16. 



420. 



rights of, II. 1. 



Threatening letters, IV. 137. 144. 
Threats, 111. 120. 

of accusation, to extort money, 

IV. 136.242.71. 
Timber, 11.281. 

trees, stealing, IV. 233. 

-, destroying, IV. 247. 



, statutes for encouraging the growfk, 

11.34. 
Tippling, IV. 64. 
Tithes, 1.388. 11.24. 

, cognizable in equity, III. 437. 

, of forest land. III. 48. 

, kin^s prerogative of discharge 

from, II. 31. 

, original distribution of, 1. 384. 

-, su^raction of. III. 88. 102. 



Tithing, 1.114. rV. 411. 

Tithing man, 1. 11 5. 406. 

Title of acu of parUaroent, 1. 1 83. 

to lands, II. 195. 

— , pretended, selling or buying, 

IV. 136. 

the Crown, 1. 190. 

things personal, IL 400. 

Toleration, IV. 52, 53. 440. 
Tolt, writ of. III. 34. 1 95. i. 
Tongne, cutting out or disabling, IV. io&, 

20- 
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Vetitum namium, III. 149. 

Vicar, 1. 387. 

Vkrarages, whenestabUsbed, I.587.IV.4S8. 

Vicarial tithes, I. 588. 

Vice-admiralty courts. III. 69. 

Chancellor^ III. 56. 

Vicinage, common because of, 11. 3S. 
Vicineto, jury de. III. 385. 
Vicontiel writs. III. 838. 
Vidames, 1.403. 
View by jurors. III. 299. 358. 
^^—^ of frankpledge, IV. 279. 
VUi, 1.114. 
VUlein,II.92. IV. 420. 

in gross, II. 93. 

regardudt, II. 93. 

services, 11.61. 

— socage, 11.61. 98. 

Villenage, II. 89. 92. 

priyileeed, II. 98. 

— — , pure, II. 61. 90. 
Vilienous judgment, IV. 136. 
Vinciilo liiatnmonii, divorce a. III. 94. 
Viner, Mr., his institution, 1. 27. 
• Vintnan Statvies, I. 28. 
Violating the queen, &c. 1. 222, 223, IV. 

81. 
Violent presumption. III. 371. 
Virge, tenant by, II. 148. 
Virgin Mai^, a civilian and canonist, 1.21. 
Viscount, 1.398. 

Vbitation books of heralds. III. 105. 
Visitor, I. 480. 

of civil corporations, 1. 481. 

coUeijes, 1. 482. 

hospitals, 1. 482. 

Visn^, 111.294. IV. 350. 
Vivo vadio, estate in, II. 157. 
Umpire, III. 16. 
' Unanimity of juries, 111.376. IV, 414. 
Uncertainty of the law. III. 525. 
Uncore prist, III. 303. 
Undersheriff, I. 345. 

General deputy of Sheriff, I. 

345. 
Underwood, stealing, IV. 233. 
Union, articles of, I. 96. 

of Great Britain, I. 93. IV. 427. 

440. 
Unities of joint estates, II. 180. 
Universitates, I. 469. 
University, I. 471. 

— '• , burgesses of, 1. 1 74. 

-, chancellor of, his certificate. 



Unknown persons, larciny from, I V. -236. 

3595. 
Unmarried Women pregnant^ 1. 365. * • 

exammatioh of, I. 458. 

— punUhment of, Und. 

Voir dire, oath of, HI. 332. 
Voluntary conveyance, II. 296. 

^ escape. III. 41 5, IV. 1 30. . 

— jurisdiction, 111.66. 

: — manslaughter, I\'. 191. 

oaths, IV. 137. 

waste, II. 281. 
Vouchee, in recoveries, II. 358.xviii, 
Voucher, III. 300. 

in r^overies, III.358.xviil. 

Uses, 11.137.271.327. III. 52. IV. 427. 

429,43'J. • 
—*, covenant to stand seised to, II. 338. 
, deeds to lead or declare, II. 339.365. 

ix. X. 

^, statute of, II. 532. IV. 430." 

Utu capio, 11.264. 

Usurpation of advowson. III. 242. 

franchises or offices, Ul. 

262. 
Usura maritima, II. 458. 
Usury, II. 454. JV. 116. 156. 172.n. 
Usus fructus, II. 327. 
Uterinus frater, II. 252. 
Uttering false monev, IV. 89, 90. . 
Vulgaris purgatio, IV. 342. ... 



III. 355 



III. 251 
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S courts of. III. 83. 8541. IV. 277. 
•, right of, to popish advowsons, 

-^ study of the law in, 1. 26. 



W 

W^ager of battel. III. 337. 339. iv. IV. 346. 

418.421.424. 

law. III. 341. IV. 414. 424.-. . 

Wagering policies, II. 460. .- . 

W^ages of members of parliament, I. LX4. 

servants, 1. 428. 

Waifs, 1. 297. 
Waiiuige, IV. 379. 
Waiving of women. III. 284. 
Wales, I. 93. IV. 427. 431. 

, courts of. III. 77. 

: — y part of £ne]and, 1. 99. 

, prince of, I. 223. 

■ — , compassing and imagining 

his death, I. 225. IV. 76. 

, princess of, 1. 223. 

, violating her, I. 22 J. 



IV.81. 
Walter Tyrrel, 1V.79. 
Wandering soldiers and mariners, I\ • * <*.'*• 
Want, IV. 31. 

Wapentakes, I. II G. ,. i oir 

War and peace, right pf ^^'"^^ ^' * * 

IV.72.n. 

o 
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Writing of »-cleed» 11.297. 

, treason byv IV. aa 

Writings, stealing of, IV. 254. 
Written conveyances, 11.297. 

evidence. III. «68. 

Wrongs I. l9Sb 

, private, III. 2. 

,puhNc, IV. 1. 



V 
Year, II. I4d. 

and day, in appeals of death, IV. 3 1 5. 

335. 



Year and day, in continual claim. III. 1 75. 
copyhold forfeiture, II. 



284. 



• estrays, 1.297. 
fines, II. 354. 

• murder, IV. 197. 306. 

• wrecks, I. 292. 



, day, and waste, II. 252. IV. 385. 

Yearbooks, 1.72. 

Years, cbtates for, II. 140. 

forfeiied to the crown by 

conviction of felony y II. 1 5Z, 
Yeomen, 1. 406. 
York, custom of the province of, 11. 51 8. 
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